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HE great Oracle of the Law, Sir Edward 

Cote, has obſerved, that there is no 
Learning ſo excellent for all Sorts and Degrees of 
People, as the Knowledge of the CommonLaw 
of England ; and tho? in the Study of it, at the 
Beginning it ſeems difficult, yet when a Perſon 
dives to the Depth thereof, it is greatly de- 
lightful, and he which reaches deepeſt ſees the 
admirable Secrets of our Law. 


The famous Chancellor Forteſcue, in his 
learned Treatiſe De Laudibus Legum Angliæ, 
likewiſe obſerves that the Laiin Words Jus and 
Lex intend the Law under the Conſideration of 
a Science , wherefore he ſays, after you have 
made ſome Progreſs in common Grammar, it 
will be neceſſary and ſufficient to uſe the ſame 
Method and Proportion in the Study of the 
Law: And as Etymology, Orthography, Praſodia 
and Syntax are the Springs and Fountains of 
Grammatical Learning; ſo the Principle, 

A 2 Cauſ,, 


9 w 


iy The PREFACE. 


Cauſes and Elements, are the Foundation of 
Learning in the Law. | 


On conſidering what has been ſo wiſely ob- 
ſerved by two ſuch moſt Learned, Excellent 
and worthy Perſons, I have very great Encou- 
ragement; to which I may add, that as among 
the liberal Sciences, the Art of Grammar has 
always the Precedency, it being Janua omnium 
Arlium, the Portal by which we enter into the 
Knowledge of all Arts, and whereby we com- 
municate ourſelves and Studies to others; It is 
from all theſe Conſiderations, that I have at 
length, tho” late, now attempted a Grammar of 
the Lato, contained in the ſeveral diſtinct Heads 
or Chapters, of Definitions, Grounds and. Princi- 
ples, Maxims and General Rules, Moot-Points, 
or Caſes, Words of Art and Terms, and Fifti- 
ons, Oc. 


Under this Diviſion of T7/les, is here com- 
priſed a general Kncwledge of our whole Law, 
in a brief Epitomy; and the beſt Method of 
Inſtruction : And | think there is no room to 
queſtion that in great Schools, and particular- 
ly at Colleges in the Univerſities, before the di- 
ligent Scholars leave thoſe Academies, ſome 
- Choſen Leſſons or Sentences got by Heart from 
this Law Grammar, and daily repeated with 
their other Learning, would be a {lingular Be- 
nefit and Advantage to them ; not only in 
their future Converſation. with others, but 
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alſo in preferving their own Ffares and For- 


tunes, and Lives and Liberties, and by keeping 


them ont of Danger, eſpecially the greateſt, 


that of offending the Law. 


To that good End and Purpoſe, T have been 
fuller in treating of all the Crown-Laws, re- 
lating to Offences, than on any other Laws or 
Statutes, being very ſenſible they moſt concern 
Mankind in general, and preſerve andeſtablith 
the Peace of the Kingdom, without which Pro- 
viſions, there are many Perſons in the World, 
who like fierce and ſavage Wolves, would prey 
upon and devour one another, | 


But in this ene de Law Branch, and in- 


deed every where elſe, my Diſcourſe I have ge- 


nerally confined to ſbort Periods having divid- 
ed all long Sentences, the more effectually to 
imtre Things on the Memery, and there to 
retain them ; and likewiſe to make the Matter 
of the greateſt Importance, appear the moſt 
Conſpicuous and Remarkable, by ſeparating it 
from the reſt ; which new Method of Hand- 


ling our Laws, I think is in ſome Sort Aca- 
demical, 


Further, I have here inſerted a great Num- 
ber of the choiceſt Latin Maxims of the Law, 
beyond what otherwiſe I ſhould have done, but 
with a Deſign to pleaſe, as well as inſtruct 
all Youth at our Univerſities, or Inns of Court, 
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and young Gentlemen in their private. Educati- 
on; alſo ſometimes I have made ſmall Philoſo- 
phical and other Digreſſions, for their better 

Improyement and Entertainment, 


On the whole, the following little Trac is a 
quite New Eſſap, there being no Treatiſe 
any ways like it hitherto publiſhed, and there- 
fore 'tis to be hoped it will be favourably re- 
ceived by every impartial Reader, ſince I may 
truly aſſure them, it throughout contains very 
Material and Uſeful Information, 


Multum in Paryo. 
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Law 


Law Gꝛammar. 
AW in General, is defined to be a certain Rule for 


the well ordering of Civil Society ; or it is an Art di- 

recting to the Knowledge of Juſtice. Noor 

Lex oft Sandio juſla ne Heonefla & probibem contraria. 
BraQton. 


The SubjeQs of it I divide into Six Parts. 


I. Definitions. IV. Moot Points or Caſes, 

II. Grounds and Principles. | V. Words of Art and Terms: 

III. Maxims and General VI. Fictions, Intendments, 
Rules. a Wa - 5 


I. Of particular Definitions. > 


N D Laws are held to be either Natural, or YE 
-bitrary. 

1. The Natural Laws are ſuch as in themſelves are joſt 
and good, and binding in all Places, for they are ery 
where the ſame, 0g from Gad himſelf. Balg 

2. The Arbitrary ; are Inflitutions.-made by Men; 
founded on Convenience, and which depend on the Au- 
thority of the Legiſlative Power that made them " * are 
9 in maintaining publick Order.. b 
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But all Laws, ens to Forteſcue, derive their Force 


à lege Nature, from the Law of Nature; and limited Law 
. Law now uſed in every Forteſcue. 


The Laws of Exgland are divided into t ee Sorts. 

1. The Cou uo Law, which is taken N the Law of 
England fimply, without any other Law whatſoever, be- 
fore any Statute was enacted to alter the ſame: It is 
grounded on the general Cuſtoms of the Realm. 

This Law (ſays Lord Hale) is ſingularly adapted to the 
Frame of our Conſtitution. „ Nr. 

Is chatwhich aaiatains and provides ſor che Safety of 
the King's Feſon, his Crown and Dignity, and all his ut 
Rights and Prerogatives. 

And this Law js alſo that which declares and aſſerts the 
HE and Liberties, and Property of the Subject. ales 

2. The STATuTz Law, or Statutes made by the King 
and both Houſes of Parliament, which are ulually for 
providing againſt new Miſchiefs and Eyils that ariſe by the 
ths FO of the Times. | 

. PAkTICULan CusTows in divers Parts of the King- 

dom, uſed by the People, and found to be beneficial, and 
which being continued Time out of Mind without Inter- 
ruption, bave obtained the Force of a Law, to bind the 
Places, Perſons aud Things concerned thercin, Coke Lit, 


Confurtudo pro Lege ſervatar, 


But our Laws have a larger particular Diviſion, into 
theſe following, vis. 
1. The Crown Law, concerning the King and his Pre- 
rogative. 1 
2. The Law and Cuſtom of Parliament, to determine 
Matters there done. ; | 
And by Hat, Chief Juſtice, this Law ought to be de» 
termined in the Kivg's Bench, where any (Queſtion ariſes 
thereon.” Raymond. ' © N | 
3. The Common Law, that is common to the whole 
Kingdom. s © AT ei; 
1. The Statute Law, enacted in Parliament. 
| 5. Reaſonable 
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. Reaſonable Cuſtoms,” eſtabliſhed by long Uſage. 
A 8. The Law vf Arms, relating to War — Martial 
airs. | 
But what is called the Martial Lato may not be exer- 
ciſed on Perſons in Time of Peace; when the King's 
Courts are open Ro N except it be by authoricy of 
Parliament, as is of late Times done by annual Acts for 
puniſhing Mutiny and Deſertion in the Army. 
7. Ecclefiaftical or Canon Laws. 
8. The Gil Law uſed in certain Caſes. _ 
you the Uſe of theſe two laſt Laws here m England, 
ee Poſt. | 
9. The Foreſ Law, for preſerving the King's Game. 
10. The Law of Marque and Repriſei, tu redreſs Feopſe 
injured at Sen. 34.3 11515508 NA 
11. The Laæu- Mercbam, proper td Merchaats, and 


_ differing from the Crmmes Low, but become a Part of the 


Laws of the Realm, &c. | 
As to the Civi! and Carew Law. 


1. The Civil Law is that Law which every particu- 
33 or Commonwealth has peculiarly eſtabliſhed: 
itſelf. 5 


Tus Civile eff god quiſque Populus febi conflituit, 
In a ſtricter Senſe it denotes that Law which the old 
Romans made Ute of, and was compiled from the Laws 
of Nature and Nations; alſo the Twelve Tables were the 
Foundation of it, which are highly eſtermed for their great 


uy. | 
N Law is allowed here in the two Univerſities of O. 
ford and Cambridge, tor training up Students, Sc. In 
Matters of foreign Treaties, Marine Affairs, ordering 
Martial Cauſes, Pee of Enfigns amd Arms, Rights: 
of Honour, e. | 
2. The Canon Low ſignifies the Law of the Church, 
and conſiſts of certain Nules taken out of the Scripture, 
the Writings of the Fathers, the Ordinances of Genera 
Councils, and Decrees of Popes in former Ages. 
| A 5 - The 
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The general Canon Law is no farther in Force in this 
Kingdom, than it has been received here, and is conſiſtent 
with either our Common or Statute Law. 

Though we have particular Canons made in the Convo- 
cation, and having King's Royal Aſſent, for the Go- 
vernment of the Church, Religion, and the Clergy, Oc. 
Which are warranted by Act of Parliament, and deemed 
the Laws of this Land. Can. Fac. 1. 


II. Of Grounds and Printiples. 


Y Grounds are meant the Foundations, and by Prin- 
ciples the efficient Cauſes of Things; and Elements 
are the Matter and Form thereof. | 
The ſeveral Grounds of the Law of Erg/and, in ancient 
Authors, are ſaid to be theſe. 
1f, The Law of Reaſon, which is obſerved in this 
Realm, as in all others; and Reaſon is the Gift of God 
to Man, or Power of the Soul that diſcerns between Good 
and Evil, comparing the one with the other, and which 
Mews Virtues, loves Good, and flies Vices; from whence 
it is termed the firſt Rule, that all Things muſt be ruled by. 
2dly, The Law of Gd; and therefore it has been for- 
merly inquired in divers Courts, if any Perſons held Opi- 
nions ſecretly or otherwiſe againſt the true Catholic Faith; 
or if any general Cuſtom were contrary to the Law of 


| God, or any Statute was made directly againſt it. 


3dly, The general Cuftoms, of old Time uſed throughout 
all the Land, which have been ever approved by the King 
and all his Subjes, as being neither againſt the Law of 
God nor the Law of Reaſon ; and which are properly called 
the Common Law. | 

4thly, The Law- Maxims, conſiſting of divers. Princi- 
ples that have always been taken for Law in this Realm ; 
and what is a Maxim or general Cuſtom, and what is not, 
ſhall be determined by the Judges. 5 

dt, The sarticular Cufloms uſed in ſeveral Counties, 
Towns, Cities, and Lordſhips of the Realm; and theſe, 


decauſe they are not contrary to the Law of Reaſon, 2 


calm ; 
is not, 
zunties, 
u theſe, 
on, nor 
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the Law of God, though againſt the general Cuſtoms or 
Maxims of our Law, yet they ſtand in Effect for Law. 

6thly, The Statutes enacted by our Lord the King, and 
by the Lords ſpiritual and Temporal, and the Commons 
in divers Parliaments, in ſuch Caſes where the Law of 
Reaſon, the Law of God, Cuſtoms, Maxims and other 
Rules of Law, have not been ſufficient to puniſh evil Men, 
and reward the good. | = ; 

There are no other Grounds of the Laws of England ; 
though according to Lord Coke, the Common Law is the 
common Birth-right that the Subject hath for the Safe · 
guard and Defence of his Liberties and Properties, wiz, 
not only of his Goods, Lands and Revenues, but alſo of 
his Wife and Children, Body, Fame and Life. Co. Le. 
On the Foundation of our Laws, and from nathral 
Principles of Juſtice, every Pei ſon is intitled 10 his LA. 
Liberty and Property, who has done no Act to forfeit either. 
A Perſon's Life may be unlawfully taken away divers 
8 as in Caſes of Murder, Manſlaughter, Poiſoning, 


C. ' 1 N IX 

A Man's Liberty may be affected in ſeveral Manners, 16 
by falſe Arteſt, and wrong Impriſonment. . 

Anda Perſon's Property may be treſpaſſed upon 4nd loft, 
by 2 away his Goods, committing Felony; Robbery, 
or Burglary, bn 

The Lit! of the Ming, as he is Head of the Commons 
wealth, is moſt precious in the Eye of our Law, where 
fore Attempts againſt him are deemed Treaſon; ond the 
Crimes touching Life, ate the following. | f 

i. Ta Aso, which in general ſignifies a Betraying, 
is divided into High Treaſon, and Petty Triaſon: The fixt 
of which is defined to be an Offence committed againſt 
the Security of the King or Kingdom py © + | 

As to compaſs or imagine the Death of the King, Queen, 
or Prince, their eldeſt Son and Heir; and declaring the 
ſame by ſome open Deed p "than hut hu 

Or to levy War againſt the King in his Realm 

Or to adhere to the King's Enemirs, or give them Aid: 
within the Realm or withonjt ; 2; eg 

Or to violate the King's Wife, or his eldeſt Dau zhter 
unmarried, or the Wi.e of the Priace ; 
| Or 
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Or to counterfeit the King's Great Seal, Privy Seal, or 

his Money ; 

Or to kill the Chancellor, Treaſurer, or any of the 
ing's Juſtices of either Bench, Juſtices of Aflile, Sc. in 

their Place doing their Offices. | | 

© Theſe ate all declared Treaſon by the Statute 25 E. 3. 


cab. 2. And as to what is an open Ad, a Deſign to de- 


poſe or impriſon the King, is an overt Act to manifeſt a 
compaſſing of his Death. 
Conſpiting the Death of the King, providing Weapons to 
effect it, or ſending Letters to ſecond it; aſſembling Peo- 
le to take the King into their Power, and writing to a 
eign Prince inciting to Invaſion, are overt ads. Hale 
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A compaſſin by bare Words, was ſormerly held to be 


nc overt Act of Treaſon ; but fince it has been adjudged _ 


otherwiſe, where the Words ſhew a direct Put poſe againſt 
the King's Life ; then they amount to an overt AQ of 
compaſſing or imagining his Death. 's Rep. 

Words though ſet down in Writing, it kept privately in 
a'Man's Cloſet, are no overt AQ, except they are pub- 
liſhed. Hawlir's P. C. | 

The Law judges every Rebellion to be a Plot againſt the 
King's Life, and a Depoſing him. 

And under compaſling and imagining the King's Death, 
Intention of Treaſbn roved by Circamſtances is puniſhed 
as High Treaſon ; fr Mens Actions are governed by 
their Intentions. 5 Mod. 

A Conſpiring or Compaſling to levy Wer is not an overt 
Act, without a War levied d fa; but if a War be ac- 
tually levied, the Confpirators are Tranors, altho' not in 
Arms. 

And a Conſpiracy to levy War 'tis ſaid will be Evi- 


, dence of an overt Ad for compaſling the King's Death. 3. 


Co. Infl. 

Nr only fuch Perſons as take vp Arms againſt the 
King; but all who in a violent Manner withſtand his law- 
ful Authority, or attempt 2 Reformation of his Govern- 
ment, do levy War againſt him. | 7 


| Thoſe 


—— — 7 


Toon 


*+ oo Ay CLARE 7 


Of Gzounds and Peinciples. 5 


Thoſe that make an Inſurrection to redreſs any publick 
Grievance, whether a real or pretended one, e ſaid 


to levy War againſt the og, and to de guilty of 


Treaſon; though they have no aga iaſt his Per fon. 
Hawkins, f | ert 

So where great Numbers by Force endeavour to re- 
move certain Perſons from the King. or to lay violent 
Hands on a Privy Counſellor, or Magiſtrate for executin 
his Office ; or to change Religion, or the Law, to 
down all Incloſures, Te. | | 

But raifing a Force to burn, or throw down a particular 
Incloſure, being a Grievance to Mens private Intereſt, is 
only a Riot. 

Holding a Caftle agaiaRt the King's Forces, is a levyin 
of War ; and keeping together a great Number of ar 
Men, againſt the King's expreſs Commands, has been held 
Treaſon. Dyer. 

Perſons who have joined with Rebels pro timore mortis, 
2 quam cite fotuerunt, are not guilty of this 
Offence. 

The Adbering to the King's Ememies, is proved by giv- 
ing to ſuch any ogg or Relief, or being in Counſel 
with others to levy hy ſeditious Wars. | 

To deliver or ſurrender up the King's Caſtles or Forts 
to an Enemy, for Reward, Sc. is an Adherence to the 
King's Enemies, and high Treaſon, Hale. ; 

It has been adjudged, that Adbering to the King's Ene- 
mies, is an Adherence againſt him. 1 

And as Adhering to the Enemies of the King out of 
the Realm is Treaſon ; one beyond Sea having ſolicited a 


| Prince there to invade the Kingdom, was beld guilty of 


High Treaſon, and triable by Statute 32 H. 8. 
This may be inquired of and tried in the Court of 
King's Bench, or by ſpecial Commiſſion in any County the 
King ſhall appoint ; and the Adherence out of the Realm 
muſt be alledyed in ſome Place in Exg/and. 3 Hof. 
An Enemy coming hoſtilely into England, hall be dealt 
with as an Enemy, and executed by Martial Law, or ran« 
ſomed; he cannot be arraigned for Treaſon, becauſe he 
never was withs the King's Allegiance, bid. 


But 
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But a Subject of the King, aſſiſting a foreign Enemy, 
ſhall be dealt with as a Traitor. 
If on the King's Subject becoming a Rebel, one that is 
out of the Realm ſuccours him, this is not an Adhering to 
an Enemy within the Statute of Ez, 3. | 
When one knows another has committed Treaſon, and 
does not reveal it to the King, or ſome Magiſtrate, that 
the Offender may be brought to Juſtice, by our ancient 
Law, it is High Treaſon. | 
For the Delay in diſcovering the Treaſon, was judg'd 
an Aſſent to it: But now there muſt be an actual Aſſent 
to ſome outward Act, to make concealing it Treaſon; or 
it will be only a Mi/priffon. 1 & 2 P. M. 
A Perſon has Notice of a Meeting of Conſpirators, goes 
into their Company, and hears their treaſonable Conſulta- 
tion, and conceals it; this is Treaſon. _ | 
And fo it is where one by Accident has been in ſuch 
Company, and heard their Diſcourſe, if he meets them 
a ſecond Time; which ſhews an Approbation thereof. 
Keling. 
Though if one is told in general, that there will be a 
Riſing or Rebellion, and does not know the Perſons con- 
cerned, or the Place where, c. this may be concealed, 
and not be Treaſon or Miſpriſion. Hawkins. 
Violating the King's Wife, was High Treaſon at Com- 
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mon Law; becauſe it deſtroy'd the Certainty of the King's 
Iſſue, and raifed Contentions about the Succeſſion to t 
Crown. | 2 
If the Queen conſents, it is Treaſon in her; but this 
extends not to a Queen Dowager. The ſame Law of the 
Prince's Wife, to violate whom is only Treaſon during 
the Marriage; the efdeſt Daughter of the King is ſhe 
that is then living and not married at the Time of the 
Violation. | : : 

And though there was an elder than her, who died 
without Iſſue; becauſe now ſhe has a Right to the Inhe- 
— of the Crown, on Failure of the Iſſue Wade 
by Tes on againſt the Life of the Queen, muſt be alſo 
during Coverture, and dots not extend tea Dowager. 
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The Counter feiting the Great Seal, or Privy Seal, muſt be 
an actual Counterteiting ; therefore an Intent or going a- 
bout to counterfeit it, is no Treaſon. ' 

And Affixing the great Seal without Warrant, or tak- 
ing off the Wax impreſſed from one Patent, and fixing it 
to another, or raſing any Thing out of a Patent and ad- 
ding new Matter, are not a Counterfeiting and Treaſon 
within this AQ, but a great Miſpriſien. Hal-. 

Perſons that aid and conſent to the Counterfeiting the 
Great Seal, are equally guilty with the Actors. | 

Counterfeiting the Privy Signet, or Sign Manual, is not 
Treaſon within this Act, but made ſo by 1 & 2 P. & M, 

Forging or Counter feiting the King's Coin, is Treaſon by 
the Common Law and by Statute : The Counterfeiting, 
Clipping, and Filing Money, either of this Kingdom, or 
foreign Coin made current by Proclamation, is High Tiea- 


fon by 5 Elix. 


There ariſes no Corruption of Blood, or Loſs of Dower, 
on committing this Treaſon, as there does in other Caſes. 

If any Perſon bring into the Realm Counterfeit Money, 
it is Treaſon within the Statute of Ede. 3. But then it 
muſt be according to the Similitude and Likeneſs of Exg- 
Ji Money, and broht from ſome foreign Realm, know- 
ing it to be falſe, and be utter'd in Payment. 

The bare forging of the King's Coin, without uttering, 
is Treaſon. 

Alſo if Perſons who have Authority from the King, to 
coin Money make it of greater Alloy, or leſs Weight than 
they ought, it is ſaid to be Treaſon. 3 Inf. 

The making of any Stamp, or Die for Coining, except 
by Perſons employed in the Mint, or conveying them from 
thence, is High Treaſon, ; and colouring Metal reſemblin 
Coin like Gold or Silver, or marking on the Edges, is like- 
wiſe Treaſon by 8 &.g W. z. 

Perſons waſhing, gilding or colouring any Shilling or 
Sixpence, or altering the * io as to make them 
reſemble a Guinea or Half Guinea, are guilty of High 
Treaſon by the late AR 15 Geo. 2, h 

And thoſe who tender in Payment any Counterfeit 
Coin knowingly, ſhall be impriſoned for a firſt Offence fix 

| Months, 
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Months two Years for a ſecond, and a third Offence is 
Felony. 

Counterfeiting Copper Halfpence or Farthings is not 
Treaſon, hut the Offenders are to be imprifoned two 
Years, and give Security for their Behaviour. Jb:g. 

A Reward of 40 J. is given for apprehending Money- 
Coiners of Gold and Silver, by 6 & 7 F. z. and 100. 
Reward for Coiners of Copper-Money, &c. by this new 
AR. 

Any Perſons may cut or break Pieces of Silver Money 
ſuſpected to be counterfeit, or unlawfully diminiſh'd ; but 
ney prove good Coin, ſhall ſtand to the Loſs. 9 & 10 


"The Treaſon in killing the Chancellor, Treaſurer, or Juf- | 
tices of the Bench, &c. extends to theſe only when in the 
aQual Execution of their Office, repreſenting the King's 
Perſon ; and ouly to a killing, not a wounding or attempt- 
ing to kill, withoot Death. Hale. | 

But by Statute 3 H. 7. compaſſing to kill the King, or 
any of his Council, was made Felony. 5 
And aſſaulting a Privy Counſellor executing his Office, 
and making any Attempt to kill hip, is Felony by the 9 
Ann, | 


Of ether particular Treaſons by Stature. 


Perſons refuſing the Oath of Supremacy on the ſecond | 
Tender, were adjudg'd guilty of Treaſon, without Cor- 
ruption of Blood, by 5 Elrz. 

And abſolving Subjects from Obedience to the King, or 
reconciliang them to the See of Rome, is Treaſon in the 
Reconciler and Perſons reconciled. 23 B/. 

Saying the King is a Papiſt, or he intends to introduce 
Popery, intending Death or bodily Harm, or a Reſtraint of 
the King's Perſon, Cc. is. High Treaſon, in cafe the Of- 
fenders expreſs or declare their Intention, by Printing, 
Writing, Preaching, or malicious Speaking, 13 Cay. 2. 

Perſons maliciouſly, by Writing or Printing, declaring 
+ that the King is not lawful King, or that the Pretender 
hath any Title to the Crown, are guilty of Treaſon. 


And 
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And Preaching any ſuch Doctrine, Teaching or ad- 
viſedly Speaking. &c. Incurs the Penalty of a Premunire. 
Alf bindering any Perſon, who ſhall be next in Suc- 
ceſſion, from coming to the Crown, is made High Trea- 
lon. 4 U 5 Ann. 


But in every Caſe of Treaſon that relates to the King's 


3 Perſon there muſt be overt Acts of it; which are to 
made appear by plain and ſufficient proef, and not by - 


Conjectutes. 


The Offender muſt be lawfully attainted thereof, either 


by con feſſion, or by bis Peers in his Life time: 


And therefore if a Perſon be flain in open War, he 
ſhall forfeit Nothing, nor can he be attaint in ſuch a Caſe, 
Parliament, Hale F. C. 

Infants within the Age of Diſcretion, and Perſons vor 
Compos Mentis, cannot be guilty of Treaſon ; ſo that if a 
Traytor non Co before Conviftion, he may 
not be arraigned, and if after, ſhall not be executed. bi, 

A Perſon indifted for High Treaſon, is to bave a ouy 

fore Trial, and ſhall be 
mitted to make a full D e, by Counſel learned in the 
Law, and hy lawful Witneſſes, &c. | 

And there muſt be awo Witneſſes to the fame overt Act, 
or two Acts of the ſame Treaſon, produced Face to Fate, 
to make out the Treaton againſt him. 7 I. 3. 

All are Principals in High Treaſon; and on an Attain+ 
Judgment in all Cafes, except for 
Counterfeiting the Coin, is that, £ 

The Offender ſhall be drawn on a Hurdle or Sledge to 
the Place of Execution, | | 

And there be hang'd by the Neck; but cut down alive, 
his Bowels ript up, taken out and burat before his Face ; 

His Head ſever d frony his Body, his Body divided into 
ſour Quarters, and thole to be diſpoſed of as the King thinks 
fit. Tho' where a Peer commits "Treaſon, the King-afually 
remits all but Beheading. 3 Co. Inf. 4 4 

For 'Counterfeiting * King's Coin, the Offender-is to 
be drawn and hang'd : And the Judgment in Petty Trea- 
ſon, is for a Man to be drawn and hanged ; and for a 
Woman to be drawn and burnt. Fes) 


But 
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But Judgment for Murder and Felony, is for a Man or 
Woman to be hang'd by the Neck till dead; and in ex- 
traordinary Caſes of a Barbarous Murder, the Offender' 
Body is hang'd in Chains, 120 þ 

From theſe ſevere and dreadful Puniſhments, it is ob- 
ſerved that the wicked fear to offend. | 


Oderunt peccare mali formidine pane. | Coke. 


And though the higheſt Pain is, that ſuch a Criminal 
ſhall be hanged until he bedead ; yet implicitly he is alſo 
puniſh'd in his Wife, that ſhe ſhall loſe her Dower ; 
In his Children, that they ſhall become. baſe and igno- 
ble ; and he ſhall loſe his Poſterity, for his Blood is cor- 
rupted that they cannot inherit to him, or any other An- 
ceſtor: 
And he ſhall forfeit all his Lands, Tenements, and He- 
reditaments, and like wiſe all his Goods and Chattels. 
2. The Crime of PRETTY Txeason, by the Statute 
1 Ed. 3. is where a Perſon out of Malice takes away the 
Life of a Subject to whom he owes ſpecial Obedience; and 
may be in three Particulars, 4 
As where a Servant out of Malice kills his Maſter ; or 
a Wife killeth her Huſband ; | | 
Or an Eccleſiaſtical Perſon, Secular or Regular, kills | 
his Superior. 
And this is called Petty Treaſon, in reſpe& to High | 
Treaſon, which is comme tted againſt the King. 
In our Law this Crime * the higheſt Degree of 
Murder ; and it is ſaid that two Witneſſes are required to 
find the Indiftment for Petty Treaſon ; but not to the Trial 
of it, fon tis not within the Act 7 . 3. Harkins. 1 
The Aiders and Abettors, as well as the Procurors, are 
compriſed within the Statute. of Ed. 3. And whatever 
will male one guilty or Principal in Murder, ſhall make | 
him ſoin Petty Treaſon. lth 76 ade 
But if the Servant does kill the Maſter upon a) ſudden 
falling out, or on Se Deſendendo, it is not Petty Treaſon, 
but Manflaughter. Hale P. C. a 
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If a Son kills his Father or Mother, though the Offence 
is moſt heinous, he ſhall not be tried for Petty Treaſon, 
unleſs he ſerved his Father for Wages, c. and then he 
ſhall be indicted by the Name of a Servant. Be 
; This is becauſe the Son is not within the Meaning of the 
XZ Words of this AQ ; yet where a Servant kills his Miſtreſs, 

or his Maſter's Wife, ſhe is Matter within the Letter of the 
Statute. 3 Co. Inſt. 0 

In Caſe the Servant or Wife are of Confederacy to kill 
the Husband or Maſter, and be in the ſame Houſe, though 
not in the ſame Room, they are Principals -and guilty of 
Petty Treaſon ; for by Law they will be judg'd preſent. 
Crompt. | 

A married Woman and another Perſon: kills the Huſ- - 
band, here the Wife is deemed guilty of Petty Treaſon, 
and the other of Murder. 

Though if a Wife and her Servant conſpire to kill the 
Husband, for which they appoint Time and Place, but the 
Servant alone in the Wife's Abſence killeth him, this hall 
be Petty Treaſon in both. Moor. 9 ; 

The Lord Dyer in his Reports, ſays thus of Petty 
Treaſon : n 

If a Servant ſlay his Maſter by the Procurement of the 
Wife, though the Wife be abſent it is Petty Treaſon in her 
as well as the Servant, becauſe it was Petty Treaſon in 
the Principal ; but if the Murder by her Procurement were 
done by a Stranger in her Abſence, it is but Murder in her, 
it not being Petty Treaſon in the Stranger. If theMaſter ' 

be murdered by a Stranger, by the Procureqnent and in 
the Preſence of his Wife or Servant, it is Petty Treaſon 
in _ and Murder in the Stranger, becauſe all Prin- 
cipals, 0 

3. The next Crime is Muzxpenr; which is a wilſul and 
felonious Killing of another, upon Malice forethought. 

This Offence may be committed in divers Ways ; 

"As by Weapon, Cruſhing or Bruiſing ; 1 

By Shooting, Smothering or Poiſoning: 

Aud by Strangling or Starving, &c. 1 

But the Perſon wounded or hurt muſt die within 4 Year 
and a Day after the Fact committed, or the Law will pre- 
ſume he died a natural Death. 


If 
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If in chat Time the Party dies, altho' it be by diſorderly 
Living, the Wound, or other Injury, will be judged 


Mar principal Cauſe of bis Death, to make it Marder. 
3 of. | 


In the Caſe of Stabbing another, if any one ſtab a Per- 


ſon who hath not at that Time any Weapon drawn, or 


hath not fu ſt ſtricken, the Party which ſtabs is guilty of 
Murder, if the Perſon die within ſix Months after ; by Sta- 
tute Jac. 1. a 

Though where a Man that is aon Compos kills another 
Perſon, this is not Murder: Tis the ſame of a Lunatic 
during his Lunacy. But he that incites a Madman to kill 
a Perion, is a principal Murderer. 

And if one that is drunk killeth another, it is Felony 
and Murder by our Law. Hale. 

A Perſon under the Age of Diſcretion kills a Man, it 
is not Felony ; 2 if by Circumſtances it appears an 
Infant under twelve Years old could diſtinguiſh Good and 
Evil, and knew what he did ; if he kill another, it may 
be Murder : As if he hide the dead Body, make Excuſes, 

It is not the bare Killing, but Malice, that makes the 
Crime of Murder ; and the Malice muft be of Corporal 
Damage to the Party z and if it be not continuing till the 
Death, tis no Murder. Ha P. C. | 
This Malice is either expreſſed, or it is implied. 

The expreſs Malice, ie when tis evidently proved there 
was fome ill Will or old Grudge before the Kifting, and 
the Fact wa: committed with a Sedate Mind, and a ed 
Defign of doing it. : | 

And implied is, where a Perſon kills another having 
nothing to defend himſelf ; as in going along a Street, 
over 4 Stile, or the like. 

If a Killing or Murder be perpetrated through a direct 
Purpoſe to a& ſome perſonal Injury to the Perſon Slain, it 
is ſaid to be properly of expreſs Malice. Kelyny. | 

= where a Man in cool e e l and defibe- 
rately beats another in ſuch a Manner, beyond any appear- 
ing Defign of Chaſtiſement, that he dies: : 


in 


Of Gzounds: and: Pzinetples. 15 

In that Caſe it is Murder, by -expreſs- Malice, tho” he 

y did not intend to kill him; Miez 

ö For if a Perſon voluntarily commits: any violent or cruel 

Ao Act, which is attended by Death, in Judgment of Law he 
is looked upon. ta do it of Malice aforethought. 

And where one executes his Revenge in.a:ccuel Manner, 


4 * 


or with a dangerous Weapon, as ſhews a malicious Deſign 
of Jof doing Miſchief, and Death enſues thereon, it is/expreſs 
a- b Malice and Murder from the very Nature of the Fact. 


Ke. | 

By Poiſoning. a Petſon; and where a Man killeth an- 
other without Provocation, Malice is plainly implied, It 
one reſolves to kill the firſt Perſon he meets, and Sills him 
accordingly, it is Murder, tho! he knew him not, for here 
Malice is implied againſt all Mankind. 

One lays Poiſon to kill a certain Perſon, and another 
takes it and dies, it is Murder : It would be otherwiſe; if 
laid to kill Rats. le] ; ; 

And if 4. bearing Malice to N. ſtrikes or ſhoots at him, 
but miſſeth him and kills C. this will be Murder in A. and 


if it were without Malice prepenſe, then Manſlaughter, 
Dyer. 

. In ſuch Caſe the Malice intended to one, makes the 
Death of another upon that Malice, Murder, and quali- 
fies the Act as if it had its due Effect. 

If a Man does a Thing that apparently muſt” introduce 
Harm; as where he runs among a Multitude of People 
mere with a Horſe uſed to ſtrike, &c-. and one is killed it is 
Murder, if done with an intent ta do Harm, 
rmed For an Intention of Evil, tho! not againſt a partieular 

: Perſon, makes a Malice, and the: Fact thereon is Murder. 
aving Hale. j 

A Perſon fiads a Boy ficaling Wood; he bound him to 
his Horſe Tail, the Horſe ran away with him, aud killed 
direct the Child, it was adjudg'd Murder. f 
un, it The Cauſing an Abortion, by giving a Potion to; or 

8 ſtriking a Woman big with: Child, was ſormerly Murder ; 
de- but now. a great Miſpriſion only, unlefs ſuch Child be 
aorn alive, and die of the Bruiſe. | 


Where 
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Where the Death of a Baſtard, newly born, is con- 
' cealed, it ſhall be ſuppoſed to have been murdered; ex- 
cept the Mother proved it Born dead. 21 Fac. 1. 
If an Infant be laid under Leaves or Trees, and ſuffered 
to be deſtroyed by Vermin ; or a Sick Man in the Cold, 
whereof he dies, either area Killing. 3 Inf. 


Of Murder by Combat and Duelling, &c. 


In Caſe two Perſons fight in cool Blood, on a former | 


uarrel, and one of them is killed ; and where upon a 
ſudden falling out, one appears to be Maſter of his Tem- 
per, and kills another, it will be Murder. Plowwden. 

For where there is a Fighting between two, on ſuch 
precedent Quarrel, it may be preſumed to be on Malice 

prepenſed. 


And tho' two Perſons fall out earl N the Morning, and 
meet in the Afternoon of the ſame Day, if one be killed 
it is Murder; for their after Meeting is of Malice. 1 


Hawkins. 


But if A. and B. are at Malice, and reconciled, and ; 
after upon a new Occaſion, they fall out, and B. is killed, | 


it is held to be no Murder. 


So it is, where they combat on Malice, and being parted, | 


afterwards they meet and fight upon a ſudden, and one 
kills the other; by ſome tis not Murder, becauſe the firſt 
Malice is ſatisfied. Hale. 

Yet if the Party killed, in the firſt Combat had wounded 
the Party laying, it might be otherwiſe. a 

If there be a Quarrel between two Perſons, and one 
challenges the other, who declines meeting him, but at 
length upon Importunity, and to vindicate his R eputati- 
2 4 fights, and kills the Challenger, it is Mur- 

er. ag. 

Tho' here if the Perſon challenged refuſe to meet, and 
ſaith he ſhall go To-morrow to ſuch a Town, and being 
aſſaulted by the Way, he kills the Challenger, tis Mas- 
laughter only. 


Where 
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Where two Perſons A. and B. fall out, and on a Chal- 
ex- lenge they appoint the Field, and each takes his Second 
with him; if A. kills B. this is certainly Murder in 4. s 
red Second ; and it hath been alſo adjudg'd Murder in the 
old, other Second. But this laſt ſeems otherwiſe according to 
Hale, 
"Tis ſaid by ſome, that the Seconds of the Perſon killed, 
© are equally guilty of Murder, by Reaſon of the En- 
a couragement which they gave by joining with him. 
Hawkins. | 
mer A. and B. falling out on a ſudden, they preſently 
on 2 to fight, and each fetches a Weapon, then they go into 
em- the Field, and one kills the other, this is only ſlaugh- 


| ter, becauſe the Blood never cooled. 
ſuch 'Tis otherwiſe, if they appoint to fight the next Day, 
alice or at any other Time. 
If there be Malice between 4. and B. and upon that 
, and Malice they meet and fight ; here tho' A. gives the firſt 
cilled Blow, yet if B. kill him it will be Murder. Hale. 
1 In the Common Law it is of no Signification who be- 
gins the Quarrel, or gives the firſt Stroke: And no Words, 
„and tho' ever ſo reproachful, are a/ ſufficient Provocation to 
illed, ¶ extenuate the Crime of Murder; | 
| But if angry Words paſs between two Perſons, and one 
arted, pulls the other by the Noſe, whereupon the Perſon aſ- 
d one ſaulted kills him immediately, it is but Manſlaughter, from 
e firſt BF ſuch a ſudden Quarrel. 
If a Man provoked by Words or Geſtures, makes 2 
unded BF Puſh at a Perſon before his Sword is drawn, and a Fight 
. enſues, wherein he who made the Aſſault kills the other, 
d one it is Murder: 
dut at Here in Caſe he had made no Puſh till the other's Sword 
putati- ¶ was drawn, it would have been only Manſlaughter in the 
s Mur- 3 Perſon killing. a 
A Perſon aſſaults another with Malice, tho* he be af- 
et, and BY terwards driven by the other to the Wall, and there he 
being kills him in his own Defence, tis Murder by Reaſon of 
Man- his firſt Intent. a 
In this Caſe if the Party aſſaulted fly to the Wall, and 
being ſtill purſued, he kill the other, it is only Manſlaugh- 
Where ter. Keljrg, | 
| Two 


13 Of Gzannds and Pzinetples. 
Two having Malice prepeaſe fight, and the Servant of 
one of them not acquainted' with the Malice, takes Part 
with his Maſter, and kills the other; this. is ang 
Maſter, and but Maaſlaughter in che Sewant: 

But when there is a Conſpiracy to kill a Man but no 
Malice againſt his Servant, if the Servant be flain, the 
Malice againſt the Maſter ſhall be adjudg d to extend to his N 
Servant, the Killing of whom is Murder. Dyer. 

I two or more come together to kill, rob or beat a 
Man, or to commit a Riot, and one of them kills a Pen- | 
fon, it is Murder in all thoſe of that Party that are pre- 
ſent, aiding or abetting thereto, or that were ready to aid 
him, tho? but: Lookers on; 

All will be ſaid to intend the Murder; but it is other- 
wiſe if the Lookers on came there by Chance. Dalton. 

If Offenders come into a Park, and the Park-Keeper 
ſhoots at them, whereupon they fly, but he purſues, and 
they kill him, it is Murder i in all; kor their firſt Entry was | 
with a malicious Intent, 

In Robbing a Park and committing Murder, all are 
held to be preſent that are in the ſame Park, though half RF. 
a Mile diſtant and out of View. 5 

If any Perſon ſtand by and encourage: another to ſla 
Man; or where one comes with others on Purpoſe to 1 
him, and ſtands by till the Fact is done, tis Murder in all 

preſent. Plowden. | 

"Killing a Perſon endeavouring to part others fighting, 
though without any evil Intention againſt him, is Murder. 

And where two Men are fighting, if other Perſons loolt- 
ing on do not endeavour to part them, or to apprehend 

the Murderer, if one be killed, they may be indicted and 
fined. Noy. 
Where any Magiſtrate or Miaiſter of Juſtice in the Ex- 
ecution of his Office, Sheriff, Conſtable, or Watchman in 
doing his Duty, or any one that comes in Aſſiſtance of che 
King's Officers is killed, it is Murder, 

And here a Perfon ſhall not be excuſed, by by alledging 
that what he did was in a ſudden Affray, fe. 

I a Bailiff is killed, in executing a Writ or Proceſs, 
or a lawiul Warrant, tho' the: Proceſs be — $a” 
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e do not produce his Warrant, if he be a Bailiff com- 
monly known, it will be Murder; 

But here if the Officer doth that which is unwarrant- 
able, as if he break open the Door of a Houſe, or Win- 
dow, to arreſt a Perſon in a Civil Caſe ; or if he arreſts a 

rong Perſon, or one upon a Sunday, Sc. theſe Acts are 

nlawful, and it is no Murder, but only Manſlaughter to 
ill him. Croke James. * 


Of Killing not Murder, but Juſtiſiabòle. 


; If a Man, without any Provocation, is affaulted any 


here by another, in ſuch a Manner that it plainly ſhews 


a latent to Murder bim, as by paſſing at him with a 


"x Fs. 
— 8 r Io 


Irawn Sword, Ec. he may juſtify killing ſuch Aſſailant. 
IR cnlow. 

Where one attempts to commit Murder, Robbery, or 
dier Felony, a Man or any of his Servants may lawfully 
£11] him. 

And where a Perſon in Poſſeſſion of a Room in a Pub- 
ick Houſe, kills another attempting to turn him out of it; 
he Killing has been he!d to be juſtihable. 2 Inf. 

Likewile if a Woman kills a Man, who attempts to 

ommit a Rape upon her, ſhe may juſtify the doing it. 

Treſpaſſers in Foreſts, &c. not ſurrendering, but de- 

-n-li1g themſelves, and Rioters ſtanding in Oppoſition to 

Juſtice's Command, the killing them is juſtitiable, 

So if a Felor will not ſuffer Fimſelf to be arreſted, or 

he flies for it, being purſued upon a Hue and Cry; or 

here a Priſoner aſlaults thoſe as conduct him to Gaol, or 
is Gaoler in endeavouring to eſcape, &c. killing ſuch 
jay be juſt hed. 3 Co. Inf. | | "= 
But this is only when an Offender cannot be taken or 
cured wi.hout Killing. 
And if a Priſoner by Dureſs of the Gaoler comes to an 
ntimely End, it will be Murder. Hale. . 
There is a Killing excuſable, where a Man kills ano- 


der ex Necefitate, merely in his own Defence. See Se 
endo. 
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The Crime of MansLaucnTaR ; which is where a | 
Perſon i is killed upon a ſudden falling out, without Malice. ¶ ( 

Or it is when one commits a voluntary and unlawful WY 
Act, but without any deliberate Intention to do it: And | 
for this Crime, the 'Offender ſhall have the Benefit of | 
Cle for the firſt Offence. 

bere-two. ſuddenfy fall obt and fight, and one breaks iN A 
his Sword, on which a Stander -by lends him another, es 
wherewith the d & is killed, it is Manſlaughter in 
both the Killer and the Stranger. 62 

And if a Man in Vinditation of his Friend, who is 11. 
ſaulted by another, Ac takes up an Inſtrument, and 
kills the other, ſuch Act is anſlaughter. 1 Hawk F 

If a Man is taken in Adultery with another Perſon's 
Wile, and the Huſband preſently kills the Adulterer ; this 
is a great Provocation, and makes it but Manſlaughter. ] 

Two Perions ſtrive for the Wall in a Street, and one 
kills the other, it is Manſlaughter ; and fo it is if te 
play at Foils, and one kill the other. Hale. 

A Man ſhoots off a Gun in a City, or Highway, which] 
engangers the Life of ſome Perſon, and one is killed, it b 
Lanflaughter by our Common Law. | 

And it one throw Stones over a Wall, in a Place where 
Perſons often reſait, or at another in Play, and kill 12 
Perſun; if it be done without any evil Intention, it u 
Manſlaughter. 

It is uot Murder, becauſe there is no malicious Inten- 
tion to hut; nor. fer. infortunium, as he was doing an un- 
las ful Act. | 

Where a Perſon ſhooting at the tame Fowl of another 
h. ch. is an unlawful Act, kills a Stander-by, it is ſaid to 
be Murder in ſuch Perſon. 

If. he ſhoot at a wild Fowl, Hare, c. and be not quay 
lified to keep a Gun, or kill Game, and kills any Terion 
"tis Manſlaughter. 

And if he is qualified to keep a Gun, which mekes the 
kt de Act lawtul, it is only Chance medley. 3 22 
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= of Killing Persons, Chance-medley, and 
| Se Defendendo, &c. 


As to Chancemedley, it is where a Man is doing a lawful 
AQ, without any lan of. Hurt to another, and one is 
caſually killed thereby, _ 

This may be in divers Inſtances ; as where a Perſon 
caſts a Stone, or ſhoots an Arrow in the Fields, or other 
open Place, and they happen to- ſtrike and wound a Man, 


is a.. of which he dies. 


„and If one be cutting down a Tree, and the Hatchet head 

wn flies off, and kills a Perſon ; or where he is doing a law- 
r vo, ul Thing that may cauſe Danger, and gives Warning, 
* after which a Man is killed ; theſe accidental Killings are 


Chance-medley. Hale. 


e XZ Soitalſo is, where a Maſter in correcting his Servant, 

1 10 for a Schoolmaſter his Scholar, or an Officer whipping a 
hich Criminal, in a reaſonable Manner, happens to occaſion 

by i 11 heit Death. 

* 4 


It is likewiſe called Manſlaughter by M:/adventure, for 
hich the Offender ſhall have his Pardon of courſe. 

Se Defendendo, is where one kills another in his own 
Defence, being under an inevitable Neceſſity of doing 
bat he did. 

And any Perſon, in his juſt Defence, may kill others 
or the Safety of his Life ; but if "Malice be coloured un- 
der a Pretence of Neceſſity, or one kill another before he 
ted to do it, it may be Murder, or Manſlaughter. 
taunford P. C. 

If a Perſon on ſome ſudden falling out be attacked, 
nd before a mortal Wound is given he flies to the, Wall, 
r other unpaſſible Place, as far as he can, to ſave him- 
If, but being till purſued kills the Aggrefſor; this is 
e Defendends. 

In this Homicide the Party aſſaulted is not excuſed, un- 
eſs he give back to the Wall. ; 

But if the Aſſault be ſo fierce and vidlent, and in ſuch + 
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a Place, that giving back would endanger his Life, then 
he need not give back, to excuſe the Defence. Hale. | 
If A. aſſaults B. upon Malice, who retreats to the | 
Wall, and then in his own defence kills 4. here, if it be 
In the Highway, he ſhall be diſcharged ; but it not, tis 
Se Defendendo. 3 
Though in caſe A. retreat back to the Wall, and there | 
kills B. i: is Murder. 1 

A Man that kills another by Miſadventure, has of courſe 
his Pardon: But if a Perſon be only wounded, an Adlion 
of Treſpaſs may be brought ; and he ſhall have the ſame q 
Judgment as if done of Malice. ; 

For in that Caſe the Law takes Notice of the Damage 
of the Party wronged, and not of the malicious Intent, as 
in Capital Caſes. Bacon. 4 
Fele de fe, in our Law, is where a Man lays violent 

Hands on and kills himſelf 1 

As in Caſes of Murder, the Death muſt enſue within 
a Year and Day after the Stroke, Sc. The Act mult be 
deliberate, and purpoſely done ; and the Perſon that com- b- 
mits it, muſt be of the Age of Diſcretion, and Compor 
Mentis, or it will not be Felony. . 

Therefore if a Lunatic, during his Lunacy, one di-“ 
ſtracted by a Diſeaſe, an Idiot, or Infant kill _— 
neither of theſe are Felo de je 3 Inft. 

A Man that perſuades another to kill him, does not 
come under this Name; his Aſſent being void in Law, 
and the Perſon killing him judg'd a Murr erer. 0 

Yet it is Felo de ſe, where one maliciouſſy endeavour-# 
ing to kill another, falls upon his own Sword, whereby 
he kills himſelf; but here he is to be the only Agent. 
Kelau 4 
; 0 Verdict found of Fele de ſe before the Coroner, 
the Offender forfeits all his Goods and Chattels to the 
King, for the Loſs of a Subject and Breach of the Peace 
And by Cuſtom the Body is buried in th. Hi, ;hway, Ee, 

But the Forfeiture is often ſaved, by the Jury's favour- 
able finding the Fact to be Lunacy. Hawkins. 


3 There is a Maiben or as. that is Felony by ou 
aw. 
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5 As where any Perſon on Malice forethought, and ly- 
the ing in wait, cuts off the Noſe, puts out the eye, diſables 
rt be the Tongue, or cuts off or difables any Limb or Member 


of another, with Intent to maim or disfigure him 

The Offender, his Aiders and Abettors, &c. are deem'd 
guilty of Felony, without Benefit' of Clergy ; but no 
uch Attainder ſhall corrupt the Blood, Sc. 22 & 
23 Car. 2. 

in theſe Caſes a voluntary Ad the Law judges to be 


here 


zurſe 
Qion 3 


ſame done out of Malice; as where one kills a Perſon without 
EX Provocation. 
mage | If a Man maim or diſable himſelf, 'tis ſaid, he may be 


indicted and fined for it at the King's Suit. 

5. The Crime of FeLoxy, was formerly every Capi- 
tal Offence, done with an evil. Intention, and a bitter orc 
herce Mind.. | | 

Now we account any Offence to be Felony, that is in 
Degree next to Petit Treaſon: 7 

It is either dy the Common Law, by. the Civil Late, ot 
by Stutute, . 

The Felony at Common Law is againſt the Life of a 


it, as 

: 
olent 
vithin 
alt be} 
com- 
mo. 


je di- Perſon, as Murder, Manſlaughter, Fel de ſe, & or 
mſelt, W&2g2ivit a Man's Goods, ſuch as Larceny and Robbery ; 

IF 2:inft his Habitation, as Burglary, Arſon or Houle- 
es not urning; and againſt publick Juſtice, by Breach of Priton, 
Law, er 3 %. s 


7 | 
avour- 
hereby 
Agent. 


Piracy, or Murder on the Sea, is Felony according to 
he Civil Law, and alſo by our Statutes. 

And the Felonies by Statute are many, and increaſing. 
| There are in general two Sorts of Felonies ; the one 
ighter,. ſuch as for the firſt Offence may be allowed the 
Benefit. of Clergy ; but the other, the greater, may not; 

bough Clergy is granted, where it is not exprefly t:ken 
Peace Way by any Statute. Hawkins, 

Ee, Felony excluded Clergy is pvniſhable with Loſs of 
dag Life, and of Lands not intailed, Goods and Chattiel ; 
and it commonly works Corruption of Blood, exccpt a 
Statute making an Offence Felony, ordains it to be other- 


oroner,} 
to the 


by ou 
A 


wiſe. 
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And concerning Felonies, where a Perſon fleals ane- 
ther's Goods, not from his Perſon, or out of his Houſe 
by Night, it is called Larceny ; and if the Thing ſtolen 
exceeds 12 d. Value, 'tis Grand Larceny, for which the 
Offender ſhall be hanged. 

But when the Theft is under that Value, it is termed 
Petit Larceny, and is puniſhed with Whipping : And the 
Jury may find the Goods of leſs Value, though a Man be 


Prifoner but of Petit Larceny. | 
Not only if one ſteal the Goods of another, it is Felo- 


him, ſuch third Perſon is a Felon as to both the others. | 

Stealing of Goods, which Perſons by Contract are to 
uſe; or where a Gueſt ſteals Plate fet before him at an | 
Inn or Tavern; either of theſe are Felony ; Thoſe that 
have, the Charge of Things, as of a Chamber, Wc. may} 
be alſo guilty of Larceny. Raym. 4 1 
In Cafe a Shopkeeper delivers Goods to one, who pre- 
tends to buy them, and he runs away with the Things, it} 
is Felony : But if a Horſe be lent to a Man to go to af 
certain Place, and he goes further, and then rides away 
with the Horſe, tis not Larceny, becauſe he had at firſt | 
a law ful Poſſeſſion. Dalton. 8 

And yet if a Carrier, after he hath brought Goods to 

the Place appointed, take them away privately, tis Felo- 
ny ; for the Poſſeſſion which he had from the Owner be- | 
ing determined, he is a mere Stranger. It is the ſame if 
he carry the Things to ſome other Place than that agreed. | 
3 Inſt. 
? Where a Taylor employed to make a Suit of Clothes 
imbezils the Cloth delivered to him for that Purpoſe, it is 
no Felony : Nor is it fo where a Servant goes away with 
his Maſter's Goods, delivered him, which is only Breach 
of Truſt, 

This is by reaſon of the Delivery ; but by Statute, they 
are to be under 40s. Value. Dali. 

A married Woman cannot be guilty of Felony in fteal- 
ing her Huſband's Goods ; though if ſhe deliver them to 
an Adulterer, it is Felony in him to receive them. Po 
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indiQed of ſtealing Things worth 40 8. and fo convict the 
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And if a Feme Covert commits Felony: in Company 

with her Huſband, it ſhall be preſumed to be done by his 

'mmantd and Coercion, and ſhe will be excuſed. 

But tis otherwiſe where the Wife ſteals Goods alone, 

ithout the Knowledge of the Huſband, there it is Felony 

n her. | 

In ſelonious Attempts, the leaſt removing a. Thing, 

Itho' it be not quite carried off, is Felany ; as where 


3 dne takes Things out of a Box, and lays them on the 
Floor, but is apprehended before he gets away, Oc. 
Hale 


To tes] Dogs, Cc. which are of a baſe Nature, is not 
Felony ; nor Deer, Hares, &c. except they are made 


ne: le any Poultry. or Fiſh in a Trunk, are taken a+ 


ay, tis Felony. 3 C. I,. | 
Of particular Felonies by the Statutes, . 


Arz:cur of the King's,. imbezzling to the Value of 20 
elony. 31 Lx. | 

Bail ee in the Name of another, not privy 
r conſenting, 21 Fac. 1. 

Bankrupts not ſurrendring themſelves, or not diſcover. 
g their Eftates ; or removing any Money or Effects to 
o /. Value. 5 Geb, 2. | r ewe, 
Form or Bonds, and Notes, c. for Money, ſealing of 

Jeb. 2. s | = 

Buggery with Man or Beaſt. 25 H. 8. 

Burning Houſes, Barns, or Stacks of Corn, Ofc. 
2 Car. 2. | ; 
Cava deſtroying, to ſuffering as in Caſes of Felony. 

ar, 2. | | 
Cu/fom Officers obſtructing, where three or more ate 
ſſembled with Fire. Arm, G. to aſſiſt in running Goods, 
D Geo, 2, and not ſurrendering themſelves purſuant" to 

otice in the Gazette, We. 19 Geo. 2. 34. 

Deeds intolled acknowledging in others Names, wi 
heir Privity. 21 Jar. | | 

Fines of Lands aiſo acknowledging in Name of #nothet- 


3 4 


"erion, 


Porgery 


* 
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Forgery of ia Deed, Will, Bond or Writing; or of zny 
Bank Note, Exchequer Bill, Lottery Ticket or Order ; 
or altering the Number or Principal Sum of any Order, 
Sc. 7 & 8W. z. 9 Am. 8 Geo. 1. 2 Gee. 2. Forg- 
ing Bills of Exchange. 7 Geo. 2. | 

Hep-binds growing on Poles, maliciouſly cutting down. 
6 Gee. 2. | 5 
- Horſe ſlealing, and deſtroying them in the Night, 
22 C23 Car. 2. | 

Houſe Robbery, or ſtealing Goods from any Houſe, 
Shop, Outhouſe, &c. to the Value of 55. 10 C11 V. z. 
And the ſtealing Lead from Houſes, by 4 Geo. 2. 

Hunting Deer in Foreſts, &c, by Perſons armed and 
having their« Faces blacked or diſguiſed, or ſhooting at any 
one, or ſending any threatning Letter to another, de- 
manding Money cr other valuable Thing. 9 Geo. 1. 
Judgments acknowledging or conſeſſing in another Per- 
ſon's Name. 21 Tac. p 

Linen Stealing and taking away from Whitening- 
Grounds, or Drying-Houſes, &c. of 105. Value, and 
thoſe who. knowingly buy or receive it. 4 Geo. 2. 
18 Geo, 2. c. 27. 

- Maiming or cutting off any Limb or Member of a Per- 
ſon maliciouſly, ſo as to diſable him. 22 & 23 Car. 2. 
* Marrying a ſecond Wife or Huſband, the fiſt living, 
unlels ablent abroad ſeven Years, without Notice of be- 
ing alive; and ſtealing any Heireſs, or a Woman that has 
Lands ot Goods. 3 H. 7. and 1 Jac. 1. 

Mines of Coal maliciouſly ſetting on Fire. 10 Ges. 2. 

Navigable Rivers, Sc. breaking down the Locks, 
Sluices, or other Works thereof. 8 Geo. 2. : 

Pickpochets taking above 12 4 from the Perſon of ano- 
ther clam & ſecrete, without his Knowledge, -8 Elia. 

Pirates aſſiſting, adviting, concealing or Trading with, 
Se. 119 12 V. 3. 18 Geo. 2. c. 30. | 

Priefts and Jeſuits Perſons receiving and relieving know- 
ingly. 27 Ex. | 

Privy Counſellor, Perſons aſſaulting in the Execution of 
his Office. 9 Az. | 5 


Rar. 
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y Rape of Women, or carnally knowing any Maid under 
z ten Years old, tho' ſhe conſent to it. 18 Elix. 
7 Recognizance, or Statute, acknowledging in the Name 
- of another. 21 Fac. 1. 
Records imbezzling, by an old Statute. 8 H. 6, | 
. Recovery of Lands, &c. ſuffering or paſſing in another's 
Name, not privy and conſenting thereto. 21 Jac. | 
. Rioters aſſembled to the Number of twelve; if they do 
| not diſperſe within an Hour after Proclamation made ſor 
„ that Purpoſe... 1 Geo. 1. 
Robbery of Churches or Sacrilege ; and Robbery on the 
Highway, or affaulting Perſons forcibly, with Intent to + 
| rob them. 13 Ed. 1. 7 Geo: to. ; 
y Servants purloining or- imbezzling the Goods of their 


A Maſters to the Value of 40 and above. 12 Aus. 3 
Sbeep driving away, or otherwiſe Stealing, or Killing, 


. with an Intent to ſteal their Carcaſſes, ot any Part thereof. 
14 Geo. 2. 

Ships at Sea wil fully caſting away: or making Holes in 

1 the Bottom or Sides, tending to-their- Loſs. 12 Aus. 


Soldiers departing from their Colours, without Licence; 
or Subjects inliſting themſelves to ſerve any foreign Prince. 


. 18 H. 6. 9 Geo, 2. 

Stolen Goods receiving knowingly from Felons; and 
* Thief-takers taking a Reward for helping others to ſuch 
. Goods, and not proſecuting the Felon. 6 . 3. 4 Geo. 1. 
) Turnpikes pulling up and deſtroying, or the Gates, Poſts , 


or Rails. 8 Geo. 2. | . 
Matermen taking into their Boats a greater Number of 


n Paſſengers than allowed by Law, where a Perſon is drowns - 
, ed thereby. 10 Ces 2. | | 
: Moollem Cloth ſtealing from the Tenters in the Night- 
time 22 Car. 2. | 9 
N Mood or Underwood ſetting on Fire, or burning malici- 
ouſly. 1 Geo. 1. 
. All the above Caſes are made Felony by Statutes z but by 


f ſome thereof, the Offenders are only ſubject to Tran/por- 
tation, $3 —_— 777 | 

And Perſons convicted of Felony, within the Benefit 

of Clergy, may be * 

” g 5 


by the Court to be tranſ- 
ported 
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ported to the Plantations for feven Years, inſlead of be- 
ing burnt in the Hand or whipped. 

Alſo for Felony excluded Clergy the Offenders may be 
pardon'd, and Tranſported ſor fourteen Years, by 4 Geo. 1. 

But returning before the End of the Time limited, ſuch 
Felon ſha'l ſuffer Death. 6 Geo. 1. 

A Felon refuſing to put himfelf upon his Trial, and to 
plead, ſhall undergo the Penance of Peine fort & dure, 
and be preſſed to Death; but if he ſtand mute by the Act 
of God, it ſhall be inquired of, &c. 


Of Acceſſaries to Felony. 


An Acceſſary is where a Perſon is guilty of fome feloni- 
ous Offgnce, but not principally concerned, tho' he is a 
Partaker in the Crime.. 

An Acceſſary before the Fact, is he that adviles, com- 
mands or procures another to commit Felony, and is ab- 
ſent when done; for if he be preſent, he is a Principal. 

The Acceſſary after the Fact, is one who receives, 
aſſiſts or comforts a Man, whom he knows 10 have com- 
mitted Felony or Murder. Hale P. C. 

If one commands another to beat a Perſon, and he 


beats him ſo that he dies, the Perſon commanding thall be 


acceſſary to the Murder: And in Caſe A. commands B. 
to kill C. with a Gun, who kills him with a Sword, A. is 
Acceſlary, becauſe the Killing was the Subſtance. 

But here in this Caſe, if B. by Miſtake kill D. it is 

Murder in B. but A. is not acceſſary thereto. 
And where a Perſon commands another that be ſteal a 
Black Horſe, and he ſteals a White one, Ce. or if the 
Command be revoked, the Commander ſhall not be Ac- 
ceſſary. Plowden, 

One that is preſent and aiding to the Stabbing of ano- 
ther, is but an Acceſſary within the Act 1 Fac. 1. And 
there cannot be an Acceſſary before the Fatt in Manſlaugh- 
ter, by Reaſon it is done of a. ſudden, and not premedi- 


A Woman 
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A Woman that receives or aſſiſts her Huſband, is not 


* Acceſſary ; but a Huſband receiving his Wife, makes him 
be an Acceſſary to her Offence: A Brother receiving bis 
0 my may be acceſſary; ſo a Servant relieving his Ma- 
$ ſter, Cc. | #1 | | | 
The farnihing ochers with Weapons; finding a Non 
to a Horſe for his , par ny or relieving bim with Money, . 
A or Victuals, knowing him to be a Felon, will make Per- 
& ſons acceſlary... 3 J. | , 
If the Owner of Things ſtolen, after Complaint 'to a 
Juſtice, take his Goods, and conſent to the Eſcape of the 
Felon, or compound the-Offence, tis ſaid he may be ac- - 
cefſary after the FaQ.. e 
Tbo' it is otherwiſe if doe beſore ſuch Complaint 
i made. Lanbard. 
2 Acceſſaries beſore the Fact in Petit Treaſon, Murder, 
' Robbery on the Highway, Burglary, Ic. ſhall not have - 
b- Receiv ing an Agcellary to a Felony, makes one Acgel- - 
ſary of an Acceſſary. Hale. 5 
8, 6. -T he Crime of RosszAT on ThE Hiouway, isa 
n- felonious and violent taking away of Maney or Gods 
from the Perſon of another, on the Highway, thereby 
be putting him in Fear. | h 
be It is Felony without Benefit of Clergy, tho“ the um 
g. or Value taken be under Twelve- pence, ot but a ſingle 
is Penny; but by the Common Law ſomethiag moſt. be 
taken. 1 
is. And if any Thing is taken from another's Perſon, 


without putting in Fear, which, diſtinguiſhes abis Crime, 
"= 'tis properly no Robbery, but Felony, whetein-Clergy is 
he allowed. 3 I. 


c- There is both a Taking in Deed, being me very AR, 
and in Law ; as where a Robber compels a Man for Fear 
o- of Death, to ſwear be will bring him a Sum of Money, 
nd which he delivers to the other ; this is a Taking. and 
h- Robbery. 770 ä 
11— - Jf a Robber bids'a Perſon on the Highway deliver his 


Money, tho! it be cicher with or without Weapon drawn. 
'% and 
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and the Perſon gives it him, it is a felonious Taking to 
make this Crime. 

And where one with a Piſtol in his Hand, demands 
Money of another, if afterwards he prays Alms, and the 
ſame be given accordingly, it is a Robbery; being accom- 

anied with Circumſtances of Terror, that cauſe the Per- 
fon to part with his Money. Hawkins. 

A Man purſued by a Highwayman, endeavours to 
make his Eſcape, but lets fall his rurſe, Sc. which the 
Robber takes up, this is a Taking from his Perſon. 

Tis the ſame, tho' in ſtriving he lets the Bag or Purſe 
fall again, and leaves it there; or if finding little therein, 
he livin it with all the Money again to the Party; be- 
cauſe the Offender had the Thing in his Poſſeſſion, and 
Continuance is not required. Hale. | 

To take Goods from a Servant, in Sight of his Ma- 
ſter, is adjudg'd a Robbery of the Maſter ; and taking 
away a Perſon's Horſe ſtanding by him, or of any Thing 
belonging to him, in his Preſence, and againſt his Will, 
is Robbery. 

For the taking a Thing in the Preſence, is in Law a 
Taking from the Perſon. 

But if one leaves his Horſe tied to a Gate, and fteps 
aſide; or if a Carrier follows his Horſes at a Diſtance, 
and they are taken away, this is not ſuch a Taking to be 
Robbery. Dalton. 

All that come in Company to rob, being in the ſame 
Highway, are Principals, altho' one only actually do it; 
and tho* he rides away from the reſt of the Gang, and 
commits the Robbery without their Knowledge. 

Every one ſhall be eſteemed to take the Money, becauſe 
they came together with an Intent to rob tome Perſon, 
and to aſſiſt each other, Crompt. 

There is a Reward given by Statute of 40/1. for ap- 
prehending and proſecuting a Robber on the Highway; 
ſo as the Party convict him, to be received of the She- 
riff of the County, on producing a Certificate of the 
Judge of his Conviction ; with the Offender's Horſe, Fur- 
niture, c. 84 

| Allo 


on the 
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Alſo if an Offender out of Priſon, having committed a 
Robbery, will diſcover two or more of his Accomplices, 
he ſhall be intitled to a Pardon. 4 & 5 . & M. 

The Hund, ed wherein Robberies are committed, are 
liable to anſwer the Money, when done on the Highway, 
and in the Day-time of any Day, except Sunday, in Caſe 
the Robbers are not taken in forty Days. 

But Notice is to be immediately given of a Robbery to 
ſome of the Inhabitants near the Place, that the Conſta- 
bles may make Hue and Cry and Purſuit with Horfemen 
and Footmen after the Robber. 27 Elin. 

This Purſuit is to be made from Pariſh to Pariſh, until 
the Offender is apprehended, or at leaſt thus purſued to 
the Sea-ſide ; and the Conſtables and others may ſearch all 
luſpeted Houſes and Places, and arreſt Perſons as they 
find ſuſpicious, and carry them before a Juſtice, c. 

If any of the Robbers are apprehended within the forty 
Days limited, the Hundred is diſcharged ; if not, the 
Perion robbed is to make Oaih before ſome. Juſtice of 
Peace of the County of the Time and Place of the Rob- 
bery, and of what he was robbed, and that he knew 
none of the Robbers. 4 

Alter this, in twenty Days, he may bring his Writ or 
Action againſt the Hundred, but the Proceſs is to be ſerved 

High Conſtable, who ſhall appear thereto, and 
defend the Action. | 

By a late Statute, Notice muſt now be inſerted in the 
Gaxe!te, deſcribing the Robber, and Circymitances of the 
Robbery. 3 

And 20 Caſe a Receiver General. of Taxes be robbed, 
there muſt be three in Company to make Oath of ſuch 
Robbery, to maintain an Action againſt the Hundred. 
6 Geo. 1. and 8 Geo. 2. 

7. The Crime of BuxcLARx, is where a Perſon in the 
Night-time, breaks and enters into the Manſion Houſe 
* another, io the Intent to commit Felony within the 

e. 

And it is Burglary whether the felonious Intention be 

executed or not. | 


The 
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| The like Offence committed by Day, is called Hou/e- 
Breaking, to diſtinguiſh it from Burglary. 

Burghary may be committed in a Manſion-Houſe, 


| though all Perſons are out upon Occaſion: 89 if a Man 


hath two Houſes, and lives ſometimes in one, and ſome- 


times in the other; if the Houſe he does not inhabit is 


broken by any Perſon in the Night, tis Burglary. 


A Shop and Out-buildings adjoining, are Parcel of a- 


Houſe; and Chambers in an Inn of Court; or where 
Part of the Houſe is divided from the reſt, with a Door to 


the Street, either of theſe is Manfion; and it is Burglary 


to break it. Hale . C. 


In ſome. Caſes there may be Burglary without actual 
Breaking a Houſe ; as where Thieves pretend Buſineſs to 
get in by Night, and the Owner of the Houſe opens his 
Door, and then they come in and rob the Houſe, this will 


be Burglary in the Offenders. 


If a Criminal doth not break the Houſe, but is within 


and ſteals Goods, and after opens the Houſe on the Inſide, 
and goes out with the Goods ; or if one comes down a 
Chimney to rob the Houſe,  &c. it will de Burglary. 
Kelyn 


Houſe by the Help of a Key; or where a Thief breaks 
the Glaſs of Windows, or makes a Hole in the Wall, 
Ec. in order to ſteal; it is a Breaking of the Houſe. 

And ſetting a Foot over the 1 hreſhold, putting a 
Hand, Hook dd Piſtol within the Window, or Door, is 
an Entry in-Law to make it Burglary. - | | 
Bat iff a Door be open, or Hole made in the Wall be- 
fore, and the Thief enters and fteals, or draws out Goods, 
this is not Burglary by the Common Law. 

In Caſe a Servant draws the Latch of his Maſter's 
Chamber, in the Night, to rob him, tis a Breaking; and 


if he opens the Window to let in a Thief, who comes in 
and takes & may 0 it is Burglary in the Stranger, and 


Robbery in the Servant. 3 nfl. 
5 . in a N Tent, in a Pair or Market, the 
wner being within the ſame, is punith'd 'as Bar by 
6246 OY 
And 


Whew Perſon unlocks any Door, or gets into any 
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> And taking aways Goods from a Dwelling Houſe, &c.. 
of 5 5. Value, altho' there be not any Breaking, in either 


7 Night, or the Day, is 5 2 y and 2 and excluded 
a the Benefit of Clergy. 3 4 & M 

0 Alſo the Reward of 407. is given for „ a 
9 Burglar, and proſecutieg him to Conviction, &c. 5 Ann, 


8. The Crime of Rare ; which is where a Man hath 

2 an 1 and carnal Knowledge of a Woman, by 
e Force and againſt her Will. 
0 'Tis a violent Deflowering her, whether ſhe be young or 
7 old, whence Offence is Felony without way" — Clergy, 

both by the Common and Statute Law. . 
al | FE is ordained by the 18 Bix. that hd: wall 
o ally know any Woman Child that is under ten Years 
is - 1 he ſhall ſuffer as a Felon : And bere it doth not 

of 8s whether ſuch Child conſented, or were forced ;. 


but it muſt be proved the Offender. inder enter'd. hex Body, Oc. 
in Dalton. 


e, There is to be an actual Penetration and Emifien to 

2 make this Crime; and if there be neither of theſe, an At. 

'y tempt to raviſh, be it never ſo outrageous, is deemed ons 
an Aſſault. 

ny In Caſe of a Rape committed, it is no Excuſe or Miti- 

ks gation of the Ravither's Offence, that the Woman at haſt 

ll, yielded to the Violence, and conſented, either after the. 
Act or hefore,. it ſuch her Confent was [forced by fear of 

' A Death or [Impriſonment. 

- is Or that a Woman was a common Strumpet, who is ne: 

| vertheleſs under the Protection of the Law, and may be 

be- injured in her Body. 

Us, But it is ſaid: by ſome Authors to be Evidence of a Wo: 
man's Conſent, that ſhe was a common Whore. --, 

er's And 'tis a ſtrong Preſumption againſt any Woman, chat 

and ſhe made no Complaint in a reaſonable Time after the In- 


pin Jury; for which our antient Laws mention forty Days. 

f ſhe conceals the Fact for any long 1 it may a- 
gue ® Couſent. Hawkins, 
the A Woman raviſhed may proſecute, 2 ö is allowed to 
by be a Witneſs in her own an Onſe-: But the Woman's poſi- 


= live. Oath of a Rape, without concurring Circumſtances 
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of the Fact, and Signs of the Injury received, is ſeldom 
credited. 

Becauſe, ſays Hale, there are divers Inſtances of Rapes 
that have been fully proved, but were afterwards diſco- 
vered to be malicious Contrivances. Hale Hi. P. C. 

If the Man can prove that he was at another Place, or 
in another Company, at the Time ſhe charges him wich 
the Offence, this will invalidate her Oath ; ſo it is if ſhe 
be wrong in the Deſcription of the Place where done. 

Or when ſhe ſwears the Fat to be committed where it 
was impollible he could have Acceſs at that Time; as if 
the Room was locked up, and the Key in the Keeping of 
another Perſon, &c. 3 Inf. 

The Aiders and Abettors in committing a. Rape, are 
deemed as Principals. 

Cefluy que ad in Rape eſt Raviſher, Law French. 


In Lord Audley's Caſe, he was indicted and executed 


for aſſiſting a Servant in raviſhing his own Wife. 
8 And ſhe at the Trial was admitted as a Witneſs againſt 
im. 


+ Antiently Rape was puniſh'd, by the Loſs of Eyes and 


Privy Members, the offending Parts, 

9. The Crime of Buccrry, or Sodomy, is à carnal 
Copulation againſt Nature; as bf a Man with a Man, or 
Man or Woman with a Brute Beaſt. 

And as in Rape, ſo in Buggery Debet effe Penetratio, 
as well as Eniſſia; but any the leaſt Degree of it is ſuf- 
ficient. Hale. 

'Tis ſaid that formerly this vile and horrible Offence; 
was puniſhed with Burning or Burying alive: It is now 
Felony by Statute excluded Clergy, in the Agent and 
all that ate preſent aiding or abetting. 

Alſo in the Patient conſenting, if he be not within the 
Age of Diſcretion. — —— 


erſons that attempt to commit this Crime undergo a 


ſevere Puniſhment of the Pillory, &c. 
Ferteſcus is of Opinion that this Crime committed by a 
Man on a Woman is Felony, Fort. Reg. 27 


See more of Crimes and Offences under F is. 
Pb "01255 
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Maxin in Law is ſaid to be a Propoſitiony' of all 

Men to be confeſſed and granted, without any 
Proof, Argument or Diſcourſe. Contra negantem princi- 
pia non oft diſputandum. 

Maxims are one of the Grounds of the Law of Eng- 
land, and are of the fame Weight in Law as the Statutes, 
and the general Cuſtoms of the Realm are their Strength 
and Warrant, | 

What is a Maxim in Law, and what is not, ſhall be 
determined by the Judges, and not by a Jury. 

Of Maxime and General Rules the Books of Law are 
full; but the chief of the Latin Maxims, affecting 


Life, Liberty or Property, © with; uſeful Obſervations 


thereon, are ſuch as follow. | Homo 

1. Aus Dei Nemini Facit Injuriam : The AQ of God 
does Injury to no Man. | | 

The Reaſon of our Law is ſo much ruled by Religion, 
that it will not permit the Act of God to prejudice any: 
Therefore if an Houſe is blown down by Lempeſt, the 
Tenant is excuſed in Waſte ; but if he expreſly covenant 
to repair, there an aQion lies. Noy. | l 

If a Defendant dies in Execution for Debt, the Plains 
tiff in the Action ſhall have a new Writ of Execution, 
becauſe the Defendant's Death is the Act of Gd. 

And otherwiſe the Plaintiff would loſe his Debt with- 
out any Default in him. | | 

2. Ad Legis nulli facit Irjuriam: The Act of the 
Law doth Injury to none. | | 

For if Land, out of which a Rent charge is granted, 


be recovered by elder Title, and thereby the Rent charge 


becomes avoided ; yet the Grantee ſhall have a Writ of 
Annuity. Dyer. | | 
** is becauſe the Rent · charge is made void by Courſe 
0 aW. DANES | 
3. Aut me invite fatus, non eſt meus Aus : An AQ 
done againſt'my Will is not my AQ, * 
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As where a Perſon is compelled, for fear of Impriſon- 
ment, to make a Bond, Deed, ot other Writing; the 
Compulſion will render the ſame void, as if it had never 
been «4. inf, | 
And not only a Deed, but a Marriage procured by 
Dureſs, is likewiſe voidable ; for all Acts ought to be vo- 
luntary, and the Law hath a ſpecial Regard to the Safety 
and Liberty of Perſons. | 

If one obliges another to ſurrender his Eſlate, it amounts. 
to a Diſſeiſin of him. 14 A. 

4. Adio Perſonalis moritur cum Perſona : A. Perſonal' 
Action dies with the Perſon. 

In Caſe one commit a Treſpaſs, or a Battery be done to» 
a Man, and he that did it, or the other die, the Action is 

one. Noy Max. n a 
A Leſſee for Vears makes Deſtruction on the Lands let, 
and then dies, no Aktion will lie againſt his Executor or 
Adminiſtrator for Waſte done before their Time. 

Alſo an Action of Debt Iſes not againſt Executors upon 
a ſimple Contract, for the Eating and Diinking of the 
Teſtator ; for that Action dies with him. 

And becauſe the Executors cannot wage their Law or 
deny it, as the Teſtator might have done. 9 Rep. 

- 9. Accuſare Nemo je debet niſi coram Des: No man ought: 
to accuſe himſelf, unleſs it be before God. g + 
An Oath is not lawful whereby any Perſons may be 


compelled to-confels, or accuſe himſelf, c. Likewiſe a: - 


Perſon may not: ſwear ſor himſelf, but only where he has 
particular Power by ſome Statute. 4 Rep.. 

The Law will not enforce any one to ſhew or ſay what 
is againſt him; for. which Reaſon an Offender, tho' ever 
fo culpable, may plead Not Guilty: 


* 


6. Aliguis non | debt efſe Judex in prepria Cauſat No 


Perſon ought to be a Judge in his own Canſe... 

It is-unreaſonable for Perſons to be at the ſame Time 
Judges to give Sentence, Miniſters to make Summons, 
and Parties to have a- Share in Debts, He. to be reco- 
vered. Dyer. 
And therefore a Lord of a Manor, having Cognizance 


of all Kinds of Pleas, cannot hold Plea to what bimſelf | 
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is a Party ; nor may Juſtices of Peace act in any Matter ro- 
lating to themſelves ; except in certain Paziſh Buſineſa, by 
a late Statute. 16 Geo. 2. © 

But an Inn-keeper in his own Caſe, may detain a'Gueſt's 
Hocle until Satisfaction be made for Standing, and other 
Charges: And a Perſon may retake his own Goods, of 
which he is diſpoſſeſſed, c. | 

One cannot generally be Witneſs.in his own Cauſe; for 
it is preſumed by the Law that he will be partial in ſpeak - 
ing for his Advantage. 1 Inf. 

7. Anbiguum Pactum contra wenditorem interpuetandum 
el: An ambiguous Deed or Contract is to be expounded 
againſt the Seller or Grantor. -- | 

So that if a Man having a Warren in his Lands, grants 
the fame Land for Life, without mentioning the Warren, 
yet the Grantee ſhall have it with the Land. 

For otherwiſe the Grantor ſhould have excepted fuch 
Warren out of the Deed or Grant. Bacon. 18 
But Words ſhall be taken in the moſt favourable Sen 
for the Speaker; as in an Action againſt a Man for ſaying 
of the Plaintiff that he hath forſworn himſelf, it may be 

conſtrued to be in common Converſation. © 

And the Action is only maintainable where it is faid he 
hath forſworn himſelf in a Court of Record. 4 Rep. 

8. I Herbis Legit non eff recedendum : We ought not to 
go from the Words of the Law. | 

The Judges may not make any Interpretation of a Sta- 
tute, againſt the expreſs Words thereof; for nothing can 
ſo well declare the Intent of the Makers of an AR of 
Parliament, as their direct Words in it themfelves. 5 Co. 


All Ads of Parliament and Letters Patent muſt be-con+ 
ſtrued one Part with another, and all the Parts of them to- 
gether ; and the Words are to be taken in a lawful and 
rightful Senſe, and applied to the Advancement of- the. 
Remedy, &c. 1 sf. | 

But Cafes out of the Letter of a Statute, yet being 
within the ſame Miſchief, ſhall be within the Remedy the 


Statute provides. 
9. Baſlardus 


of * — —— — 
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9. Baflardus nullius ell Filius; Aut Filius Populi: A ] 
Baſtard is the Son of none, or the Son of the People. 
As a Baſtard is born out of Marriage. his ifather is not E 
known by the Law; therefore he ſhall not inherit or be 
Heir to any Peiſon, and for that he is in Law as no * 
Man's Iſſue; and he can have no Heir but of his own- E 
Body; becauſe of the Uncertainty who is related to him. t 
1 Inft. 4 . 
10 Baſtard of a Woman is ſaid to be no Child, Where WW - tr 
the Mother gives Lands to him as ſuch ; but having by we 
Time wh a Name of Reputation, he may take a Re-. 
mainder, as a reputed Son; and may himſclf purchaſe by 
his 1eputed Name, &c. Dyer. x] 
In Caſe a Child is born only a Day after Marriage, be- f 
tween Parties of full Age, it is no Baſtard, but ſuppoſed 
to be the Husband's ; So if a Man takes a Wite, bi t 
rg Child by another, who was not her Husband. Re/ 
. FM * h 
And if the Husband be within the ſour Seas, that by of 
Intendment of Law he may converſe with his Wife, and v 
ſhe hath Iſſue, the Child cannot be proved a Baſtard. d 
Theſe Caſes are, unlels there be an apparent Impoſſi- 

bility that the Husband ſhould be the Father of it ; as if 

he has loſt his Genitals, c. 1 Co. Inf. a 
10, Caveat Ado: Let the Actor take Care what he does. e 
If a Landlord gives an Acquittance to his 'I'enant for 

the laſt Rent due, all Rent in Arrear is preſumed to be F 

ſatisfied. 

And in Caſe a Perſon bound by Bond pays a leſſer Sum 
before the Day appointed, or at another Place than is li- 1 
mited, and the Obligee or Lender of the Money then and: t 
there receiveth it, this is a good Satisfaction. 1 f. 

Acceptance of Rent affirins, and makes a voidable Leaſe N 
to have Continuance; and if where a Tenant: or Leſſee A 
aſſigns over his Term, the Landlord accepts the Rent of. P 
the Aſſignee, knowing of the Aſſignment, he. cannot af- T1 
terwards ſue the Leſſee for Rent. 3 Rep. 

An Executor paying Debts on. ſimple Contract, beſore K 
thoſe of a higher Nature on Judgments, &c. is liable to the A 


Payment of all. Picauden, | 
uud 
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And tak'ng any of the Goods of the Deceaſed, makes a 


* jan Executor in his own Wrong, and anſwerable. 

11. Ca & Orige eft materia Negotii, The Cauſe and 
t Beginning is the matter of the Buſineſs. 
e Altho' the Law gives Poser to a Perſon to enter a Ta- 
0 vern; the Lord to diſtrain his "Tenants Beaſts ; him in 
n Reverſion to view if Waſte be done; a Commoner to en- 
) ter into the Land to ſee his Cattle, &c. | 
I + — Yct it he that enters the Tavern commits a Treſpaſs, or 
e W * the Lord chat diſtrains for Rent, &c. kills the Diſtreſs, or 


y it he who enters to view Waſte breaks the Houle, or the 

. Commonercut down Trees; 
7 In theſe and the like Caſes, the Law will judge that 
they entered for that Put poſe, and they ſhall be Treſpaſſets 

e- from the Beginning. 8 Rep. 
d 12. Cefſante Cau/a, cefſat Eſſecus: The Cauſe ceaſing, 
is the Etiect allo cealeth. | 
Where a Woman married is divorced from her Huſ- 


band, ſhe ſhall have her Goods given in Marriage, not be- 


by ing ſpent ; for they were given in Advancement of the 

nd Woman, and the Cauſe and Conſideration of that Gift is 
defeated. Dyer. 

Ii- In an Action where a Debt is the Cauſe of Execution, on 

if Lands or Goods, if the Plaintiff releaſes to the Pefendant 
all Debts, the Diſcharge of the Debt, diſcharges the Ex- 

es. ecution which is the Effect of that Cauſe. 

for If an Office be granted to a Perſon, to perform certain 

be Buſineſs, and he Fils in his Duty, the Office ſhall ceaſe 
and determine. - Plowd. 

um 13. Conj unctio Maris & famine eft de jure Nature : 

li- The Conjunction of Man and Wife is of the Law of Na- 

nd: ture. 

The Bodies and Minds of Perſons are both joined in 
aſe Matrimony; in contradting which, the Conſent of the 
lee Mind is chiefly regarded: Wherelore it is ſaid, that the 
of. Parties Conſent, and not the Copulation, makes the Mar- 
al- riage. 1 . | 

| if Perſons may lawfully marry, that are not near of 
ore Kin and prohibited by the Lewitical Degrees; and the 


the Age of Conſcnting thereto is ſouricen Years in the _ 
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and twelve in the Woman: If they marry before, at thoſe 
Ages they may diſagree to it. Danvers's Abr. 

A Husband and Wife are accounted in Law but as one 
Perſon : And by Marriage the Man is intitled to all his 
Wife's real and perſonal Eſtate ; As the Husband is the 
Woman's Head, all ſhe hath 1s her Husband?s ; but then 
he is liable to the Payment of her Debts. Finch. 

An Action of Debt lies againſt the Husband for Goods 
ſold to the Wife; the Law preſumes they come to his 
Uſe : But a Wife may not make any Contract, without 
the Husband's Conſent, except it be for neceſſary Things 
for her Family, Sc. if ſhe do otherwiſe, it will not be 
binding to him. 2 Inf 

The Wife is /ab Poteſflate Viri, and therefore her Acts 
ſhall not bind herſelf, unleſs ſhe levy » Fine of Lands, &c. 

14. Conſaetudo Manerii & Loci eft obſervanda : The 
Cuſtom of the Manor and Place is to be obferved. 


It is the Cuſtom of Manors muſt direct what a Copy- 


holder ought to do, or ought not to do ; but Copyhold 
Eſtates ſhall not have the collateral Qualities that Eſtates 
of the Common [aw have, without a ſpecial Cuitom, 
i Co. Inf. 

According to the general Cuſtom, if a Copyholder 
commit Waſte, either permiſſive or voluntary; or do not 
pay his Rent to the Lord, being demanded on the Land ; 
or if he refuſe to do Suit of Court; 

Or in Caſe he makes a Leaſe of his Eſtate, for longer 
Time than a Year, without Licence from the Lord, &c. 
either of theſe will be Forfcitures of Copyhold Eſtates. 

15. Cuicungque aliguis quid concedit, concedere videtur & 
3d fine quo res ifſa ef/e non poteſt : Lo whomſoever any one 
ſhall grant any Thiog, he grants that without which it 
cannot be. | 

If Lands are granted to a Man, he has an implied Cove- 
nant for peaceably Enjoying the ſame, and the Law al- 
lows him a Way thereto, without being expreſly mention» 
ed. 1 nfl. ; 

And where a Per ſon grants all the Timber Trees grow- 
ing in his Woods, the Grantee may come upon the 
Ground, and cut them down, and carry them through 
| | all 
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all his Land, though the Graſs receive Injury by the 
Carriage. | 

For Trees are proper to be carried. by Cants, and when 
a Man has a Title to the principal Thiag, he ſhall always 
juſtify the neceflary Circumſtance, Plauen. 

A Tenant at Will ſowing Corn on the Ground, if he be 
ouſted by the Leffor, ſhall have free Entry, Egreſs and 
Regreſs, for cutting and carrying away the ſame. 

And in Caſe he be diſturb'd therein, he may bring an 
Action and recover Damages. 

16. Cui licet quod Majus, non. debet quod Minus eſt non li- 
cere: To whom it is lawful to do the greater, to him tis 
not unlawfu} to do the leſſer Thing. 

W here there is a Cuſtom that Lands may be granted to 
any one in Fee- Simple; here the Grant to a Perſon and 
the Heirs of his Body, or for Lite, is within that Cuſtom. 

Rep. 

: A Perſon who has an Office to him and his Heirs, may 
make an Allignee, and conſequently a Deputy. Do 

17. Dilationes in Lege ſunt odioſe ; Delays are odious in 
the Law. | 

The Delaying of Juſtice is an ObſtruQion to and a Kind 
of Denial of it; and Pleas that are dilatory ſhall not be 
received, unleſs ſufficient probable Matter is hewn for it, 
or the Truth of them be proved by Ada vir. 

If a Plaintiff forbears-to bring bis Cauſe to Trial, the 
Defendant-is not to be delay'd, but may take out a Writ 
of Venire facias, directed to the Jury to try the Cauſe; by 
what is termed Prevuiſo. Old Natura Breu. 

And by a late Statute, if the Hlaintiff do not proceed te 
Trial in convenient Lime, he ſhall be nonſuit. 

In Criminal Cafes, where Perſons are committed to 
Priſon for capital Offences, as Treaion, Felony, Q. er- 

ſſed ia the Warrant, on Prayer in open Court the firſt 
Week of the Term, or Day of Seſſions, they are to be 
brought to Trial, . 

It they are not indicted the next Term or Seſſions, upon 
Motion made the laſl Day of ſuch. Term, Ce. they (hall 
be * e B. il, unleſs the King's Witneſſes ate not 
ad, 


And 
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And in Caſe they are not tried the ſecond Term, c. 
they may be diſcharged. Habeas Corpus AQ, 31 Car. 2. 

18. Dormit aliguando jus, Moritur nunquam : A Right 
ſometimes ſleeps but never dies. 

In the Eye of our Law, Right is of ſuch an high Efti- 
mation, that the Law preſerves it from Death and Deſ- 
truQtion ; for tho' trodden down it may be, tis never trod 
out. Coke. 

A Right to Land it is held cannot die; indeed a Releiſe 
of a Perſon's Right enures by Way of Extinguiſhment, but 
then it is ſo underſtood in Reſpe of hin that makes the 
Releaſe, &c. 

19. Diminium a Paſſeſſiane capifſe dicilur: Right and 
Dominion is ſaid to have ns Beginning from Poſſeſſion. 

According to this Maxim, a long and quiet Poſſeſſion 
eſtabliſnes a Right; but then it muſt exceed the Memory 
of Man ; and it there be Proof of Record, or in Writing 
to the contrary, tho' it exceeds the Knowledge or Me- 
mory of any one living, yet 'tis judg'd within Memory. 
1 Co. Infi. 

The Reaſon why a peaceable Poſſeſſion, without Con- 
tradition, makes a Right in Law, is that thereby there 
may be Certainty of T 1tles to Eitates. 

In a Writ of Right the Limitation of Time is made 
Sixty Years, by 22 H. 8. 

20. Expreſſum facit ceſſare tacitum: A Matter expreſ- 
ſed, cauſes that to ceaſe, which by Intendment of Law 
Was implied and not expreſſed 

A Man makes a Leaſe rendring Rent, and the Words 
of Reſervation are expreſs to the Leſſor only, the Heir 
ſhall not have it; but if no Perſon be ſaid to whom the 
Rent ſhall be paid, this by Implication ſhall be to the 
Leſſor and his Heirs. Dyer. 

An expreſs Covenant qualifies the Generality of a Cove- 
nant in Law, and reſtrains it by the Aﬀent of the Parties, 
ſo that it ſhall extend no farther than it is expreſſed in the 
Covenant. | 
But a Warranty in Law is not deſtroy'd by an expreſs 
Warranty; as it one grants a Leaſe, reſerving a _ 

| ent, 


— 
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Rent, in which he binds himſelf and his Heirs to Warranty 
of the Land, e. | 
There the Warranty expreſſed ſhall not make that in 
Law ceaſe, or be of no Effed, but the Leſſee may chooſe 
which he pleaſes. 4 Rep. | 
21. Fortior & Potentior eft diſpofitio Legis, quam Homi- 
nis: The Diſpoſition of the Law, is of greater Force than 
the Diſpoſition of Man : This is explained in Surrenders 
of Eſtates. 
As if a Perſon having granted a Leaſe of Lands for 
Years, to begin at Lady-Day next, he:capnot make a Sur- 
render of his future Intereſt, becauſe there is no Reverſion 
whereia it may be drowned: 8 
Though in Caſe the Leſſee before Lady Day take a new 
Leale of the ſame Lands, &c. for Years, either to begin 
| preſently or at Lady Day, this is a Surrender in Laau of the 
| tormer Leaſe and Intereſt. 10 Co. Rep. | 
22. Furicſus ſolo furore punitur : A Madman or Lunatick 
is puniſh'd by his Madnels. 
If a Madman kill another, he hath not broken the Law, 
; altho' he has broken the Words of it; becauſe he had not 
any Memory or Underſtanding, but meer Ignorance which 
comes from the Hands of God. Ploauden. 


e And therefore ſuch Madman has Favour ſhewn him by 
Reaſon of his Diſability ; he ſhall not ſuffer for any ſe- 
2 lonious Act; nor can the Puniſhment of a Lunatick with- 
* out his Mind and Diſcretion, be an Example to others. 
| 1 Inst. 
1s 2 in a Civil Caſe, cannot promiſe or con- 
ir tract for any Thing, or do any Buſineſs ; and this is be- 
ne cauſe he — 4 not what he does: All his Acts may 
he be avoided, either by the King, who has the Cate of the 
Eſtates of Lunaticks, or by his Heirs. 25 
e- But if a Man aon Campos mentis levy a Fine, or ſuffer a 
es, Recovery cf Lands, &c. theſe being Matters of Record, 


he ſhall bind himſelf and his Heirs. 4 Rep. 

23. : Heres Legitimus eff quem * demon ſi rant: 
eſs He is lawful Heir whom Marriage demonſtrates ſo to 
ain be. 
nt, M 

A C A Child 
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A Child born within Marriage, thro' ever ſo ſoon af- 
ter, is in Law legitimate, and Heir to the Huſband : 
But an Alien may not be Heir, tho' born in lawful Wed- 
lock. 7 

In Caſe a Child be born in ſecond Marriage, within 
nine months after the firſt Huſbar:d's Death, he may be 
Heir either to the firſt or ſecond Huſband. Bracton. 

A Baſtard is excluded from being Heir ; and a Monſter 
without human Shape, cannot be Heir to a Perſon ; but 
an Hermaphrodite, if there be any ſuch, may take Lands, 
&c. as Heir according to that Sex which is moſt prevalent. 
1 Co. Inf. 

„5 Vick Son, after the Death of his Father, is his 

Heir : And if there be Grandfather, Father and Son, 
and the Father dies before the Grandfather, the Grand- 
ſon ſhall be Heir; who is termed Hæres jure Repre/ſenta- 
_ becauſe he repreſents his Father's Perſon, Broke 
Ab. | | 

Till the Death of the Anceſtor one is called Heir appa- 
rent; and by the Common Law, a Perſon cannot be Heir 
to Goods and Chattels. 

There is an Ultimus Heres, on the Eſcheat of Lands, 
N of lawſul Heirs; which is the Lord of whom 

eld. 

24. Nnorantia Juris non excuſat : The Ignorance of the 
Law doth not excuſe one. 

Ignorance of the Law, even in Infants being of the 
Years of Diſcretion, ſhall be no Excuſe, if they commit 
Crimes; and altho' it be invincible, as where a Perſon 
affirms that he has done all that in him lies to know the 
Law. Doctor and Stud. 

For every Man is bound at his Peril to take Notice what 
the Law of the Realm is. 

If any Perſon takes upon him to know the Law, and 
thro' Ignorance openly affirms that a void Leaſe, c. is 

good, to the Prejudice of another's Title; he may have 
an Action againſt him, and recover Damages. 1 


235. Ignorantia facti excuſat: Ignorance of the Fad 
excuſeth. | 


A Perſon 


20 Stroke be given, 


> 
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A Perſon. buys a Horſe in a Fair or Market of one 


that had no Property in him; if this were unknown to 


the Buyer, he has good Right to the Horſe, and his Igno- 
rance ſhall excuſe him. 

But here, if he had known the Seller had no Right, the 
Buying in open Market would not have excuſed. | 

Where an illiterate ignorant Man feals a Deed, and it 
is read to him falſe, that makes the ſame void. 2 Cv. 
Rep. | : | 
26. Impotentia excuſat Legem: The Law excuſes Im- 
potency. 

This Maxim regards the Infirmities of Perſons, where 
the Law excuſeth their not doing certain Acts; as of Men 
in Priſon, out of the Realm, Idiots and Lunati ks, Perſons 
Blind and Dumb, c. 1 Inf. 

Legal Impriſoament, without any Covin, ſhall be a 
ood Excuſe for a Parſon's Non-Refidency, by Reaſon of 
is Impotency. | 

If a Diſſeiſee be an Infant, Feme Covert, or in Priſon, 
c. and the Diſſeiſor dies ſeiſed of the Land, it ſhall be 


no Deſcent to take away an Entry, becauſe of Impotenc 
in ſuch Perſons. Finch. * Cons 


And their Right of Action is ſaved, till their Impedi- 
ments are remow d, where others are bound by the Sta- 
tutes of Limitation. | N Y 

27. Imjuria illata in Corpus non poreſt remitti ; Injuries 
to the Body cannot be remitted or forgiven. 

Our Law carefully provides for puniſhing forcible In- 
juries, between Perſon and Perſon, becauſe they are moſt - 
contrary to the Repoſe of the Kingdom; on which the pub- 
lick Felicity depends. 

And the Life and Member of every Subject are under 
che King's Protection, to the Intent they may ſerve him 
and their Country when Occaſion requires. Coe. 

So tender is this Part of out Law, that if one do but 
menace another, with a Weapon or Staff, or in Caſe he 
ſtretch forth his Arm, or give any other Token, whereby 


his Intention of ſtriking appears, it is actionable. 


They are in legal Conſtruction deemed an Aſſault, tho 
C2 : 2383. tn 
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28. In omnibus quidem, maxime tamen in Jure Fquitas 
eff : In all Things, but eſpecially in the Law, there is 

quity. | 

The Laws themſelves defire to be ruled by Equity ; 
which is faid to be a Correction of the Law, wherein it 
is any way wanting by Reaſon of the Generality of it. 


Plow. 

The Statute of Glouceſter gives an Action of Waſte a- 
gainſt Tenants for Life or Vears; and by the Equity of 
it, this Action lies againſt him that holds Land for one 
Year only, or twenty Weeks, Sc. And if a Leſſor come 
upon the Ground of the Leſſee, it ſhall be intended that he 
came to ſee whether Waſte were done. 

For Equity turns all to the beſt, and makes every Ack 
lawful, when it is indifferent if it be ſo or not. Finch. 

[f a Perſon does make a Feoffment to a future Uſe, the 
Feoffee ſhall be ſeiſed of the Lands, c. to the Uſe of the 
Feoffor and his Heirs in the mean Time ; and this is by 
Equity. | | 

29. In omnibus fere Minori ætati Succurritur: In all 
Caſes, generally there is Favour ſhewed to Perſons within 


No Man or Woman before the Age of twenty one Years 
can alien or ſell any Lands, Goods or Chattels, or bind 
themſelves by Deed ; ſo careful is the Law of their Intereſt; 
unleſs it be for Eating, Drinking, Schooling, Phyſick, and 
other Neceſſaries. 1 fl. : | 

An Infant is permitted to do any Thing for his own Ad- 
vantage, but not to his Prejudice; he may make a Pur. 
chaſe, which is intended for his Benefit, tho' at his full age 
he may either agree to or wave it. 

- Infants may buy Things, but cannot borrow Mone 
even to buy clothes; for the Law will not truſt them wi 
Money, but at the Peril of the Lender, who mult ſee the 


* 


A Pteſentation to a Benefice is to be made, by an Infant 


within the fix Months, being a Thing of Neceſſity, other- 


(wiſe Lapſe ſhall incur againſt him; and he muſt perform a 
Condition annexed to an Eſtate by his Anceſtor, or ſhall be 
barred of the Right to the Lands. | 1 


* 29 
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Ia ſome Caſes alſo an Infant is impleadable at Law, and 
for his Contempt ſhall receive the tame Puniſhment as a 
Man of full Age. Dyer: 
© 30. Jus ſanguinis, quod in legitimis Suceefſionibus ſpecta- 
tur, ipſo Nativitatis tempore aun fl: The Right of 


Blood, which is regarded in lawful Succefſions or Inheri- 
tances, is found in the very Time of Nativity. 

It is therefore jus primogenituræ, or Right of Fider-Bro- 
therſhip, is principally reſpected; And tis a Maxim, that 
the next of the worthieſt Blood ſhall ever inherit; As the 
Male and all Deſcendants from him, before the Female ; 
and the Female, of the Part of the Father, before the Male 
or Female of the Mother's part, &c. 1 If. | 

Among the Males, the eldeſt Brother, and his Poſtefity, 
inherits Lands in Fee fimple, before any younger Bro- 
ther. Fo | 

31. Lex neminem cogit ad impeſſibilia ; The Law eom- 
pelleth no Man to Impoſſibilities. p 

If the Condition of a Bond be poſſible at the Time of 
making it, and before it can be performed, becomes im- 
poſſible by the Act either of God, or the Law, or of the 
Obligee, &c. the Obligation is not forfeited. _ 

But where a Condition for Payment of Money is made 
impoſſible in Reipect of Time; as if it be to pay the ſame 
on the Thirtieth of February, and there is no ſuch Day, 
it is due and payable preſently. 1 Co. Inf, 

Where a Man is bound by a Recognizance or Bond with 
Condition for his Appearance the next Term in ſuch a 
Court, and before the Day the Cogniſor or Obligor dies, 
the Obligation will be ſaved ; becauſe it is impoſſible the 
Condition ſhould be performed. | 
So in Caſe a Leaſe be granted for twenty Years, upon 
Condition that the Leſſee Twells upon the Lands the whole 
Term, and he lives but ten Years, the Executors ſhall en- 

joy the Lands; for the Condition is become impoſſible. 
Dederidge | 
A Condition of a Bond to go to Rome in a few Hours, 
is void and impoſſible ; but tis ſaid the Obligation may be 


good, 2 
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2. Legis Conſtructio non facit Injuriam : The interpre- 


tative Conſtruction of Law ſhall wrong no Perſon. 


In Caſe an Executor of a Will grants all his Goods and 


Chattels, the Goods which he hath as Executor ſhall not 
paſs, for that would be a Wrong to the Teſtator's Eſtate. 
10. Edw. 4. 
And where Tenant in Tail, or for Life, makes a Leaſe 
enerally, it ſhall be taken for the Life of the Leſſor or 


rantor, or elſe it would be wrongful to him in Rever- 
fion. 


Though if a Perſon ſeiſed in Fee, make any Leaſe for 


Life, without mentioning for whoſe Life, it ſhall be con- 
ſtrued for the Life of the Leſſee. 1 If. 
33. Lubricum Linguæ non facile in panam eft trahendum : 
The Raſhneſs of the Tongue is not eaſily puniſhed. 

This is where Words are ſpoken in a Paſſion ; forin 
all Caſes Words of Heat, as to call a Man Rogue, Villain, 
Knave, Cc. unleſs it be ſaid in ſuch an Affair, or to a cer- 


tain Perſon, will bear no Action at Law. 4. Rep. 


But if one reproaches another with ſome heinous Crime ; 
calls a Perſon Thief, a Merchant Bankrupt, ſays of an 
Attorney he deals corruptly, or calls any one a per- 
jured Man; an AQtion of the Caſe lies for Damages, be- 
cauſe theſe Slanders are of = Import, and concern a 
Man's Life, Eftate and Condition. | 

To call a Perſon Baftard, that is Heir to an Eſtate ; or 
ſay a Man has the French Diſeaſe, &c. when he is courting 
a Woman, are held aQtionable. © Danwer's Abr. 

34. Mutata forma prope interimitur Subflantia rei: The 
3 changed, the Sabſtance of the Thing is deſ- 
troyed. 


In caſe a Perion cuts down another's Timber Trees, 


and ſquares them to make Beams for a Houſe, he may ſeize 


the ſame, before they are thus uſed. 


Tho! if they are laid in the Building they may not be 
ſeized by the Owner, for their Nature is then altered, and 
they are become Part of the Houſe ; yet the Party ſhall 
have his Action for the Damage. Doderidge. , © 


7 
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And where a Man gets the Barley of another, and makes 
it into Malt, it cannot be taken again by the former Owner, 
tho* its Form is not loſt ; becauſe it is become a Thing of 
another Nature and Uſe. | 

35: Neceſſitas non habet Legem : Neceſſity hath no Law: 

here a Fire happens in the Street of a Town, any 
Perſon may juſtify the Pulling down the Wall, or Houſe 
of another, to prevent the Spreading thereof; as it is a 
Caſe of Neceſſity. 

And if ſeveral Perſons are in Danger of Drowning, b 
the Caſting away of the Ship, or Boat, one to ſave his Life 
may thruſt another from a Plank, or the Boat's Side, c. 
tho' ſuch other be thereby drowned, Bacon. 

According to our antient Books, if a Man ſteals Victuals 
meerly to ſatisfy his preſent Hunger, it is neither Felony 
nor Larceny, being tor the Neceſſity of preſerving Liſe. 
Staunford. N 

But this having encouraged Thefts, tis now adjudg'd 
otherwiſe ; and x Privilege of Neceſſity ſhall not prevail 
againſt the Commonwealth. 

er great Lord Coke ſays, Neceſſitas eff Lex Temporis. 
8 Rep. 

36. Nibil magis equitati conſentancum eſt, quam ut ijſdem 
modis res difſolvatur quibus conſlituitur : Nothing is more 
> rac to Equity, than that every Thing ſhould be diſ- 
ſolv'd by the ſame Means it was firſt conſtituted, 

Every Contract and Agreement muſt be releaſed by a 
Matter of as high a Nature as that was ; jo that a Deed 
in Writing under Hand and Seal, can only be releaſed by 
ſome other Writing, ſigned and ſealed, &c. 5 Rep. 

And therefore an Obligation or Matterin Writing, can- 
not be diſcharged by an Agreement by Word. 

Where an Eſtate is veſted in the King by Matter of Re- 
cord, it may not be diveſted out of him but by the like 
Matter: And an Act of Parliament ſhall not be avoided but 
by Parliament, Plowden. 

37. Nullus commodum capere poteſt de injuria ſua propria: 
No Man ſhall take Advantage * bh 9 Wide 
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If a Man be bound in a Bond to appear at a Day before 
Juſtices, on which Day the Obligee caſts him in Priſon, ſo 
as he cannot come; no Benefit ſhall be had of this Bond. 


Ney. | 

Ti Caſe a Leſſor and Leſſee of Lands for Years, join in 
the Cutting down of Timber, the Leſſor ſhall not puniſh 
the Leſſee for ſuch Waſte ; and take Advantage of his 
own Wrong by joining therein. | 

An Appeal of an Infant may not ſtay for his full Age, 
which would be taking Advantage of his own Wrong. 
27 H. 8. 

38. Nullum iniquum in Jure preſumendum eff : No inju- 
Tious Thing is to be preſumed in the Law. 

All Things are taken to be Jawfully done, till Proof is 
made to the contraty; and Fraud ſhall never be intended 
or preſumed by the Law, unleſs it be expreſly averred. 

Where no Fraud is found by the Jurors in a Feoffment, 
the Judges ſhall not adjudge the ſame fraudulent ; and al- 
tho' Jurors have found Circumſtances and Preſumptions to 
intitle the Finding of Fraud, it is but Evidence, and not 
any Matter upon which the Court may judge thereof. 10 


ep. 

kor the Office of the furors is to adjudge upon the Evi- 
dence concerning Matters of Fact, and thereupon to give 
their Verdict; and not leave Things to the Judgment of 
the Court, which do not appear to them. 

39. Omne Afum ab azentis intentione eft judicandum: 
Every Act is to be judged from the Intention of the 
Agent. 

Tis held in Contracts and Obligations, the Intention of 
the Parties is the chief Thing that the Law regards; for 
ſuch Words as ſhew the Aſſent of Parties, and have Sub- 
{tance in them, are ſufficient. | 

A Bond ran thus, Know all Men by theſe Preſents, that 
I A. am held and bound to B. in twenty Pounds, to be 
paid to the ſaid 4. &c. This Obligation was adjudg'd good, 
for the Parties Intention appears. Ploguden. 

The Law will likewiſe take one Word for another in 
Deeds, to ſupply the Intention of Perſons; as where a 
Man has a Remainder of Lands, if he grants it to an» 

other, 


ww vs 
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to the particular Damage of his Neighbour, tis accounted 


the Smell thereof annoys him, or is inſectious; ot if the 
Corruption of the Water of the Pits hurts his Water, or 


* 42. Proximus Jum egomet mibi: Every one is next to 
4 | 
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other, by the Name of a Reverſion, the Grant is good, not- 
withllanding the miſ-tertning of the Thing. 1 Aff. 

In Wills, the Intent of the Teſtator ſhall generally be 
obſerved. 

40. Poſſeſſio fratris de feodo Simplici facit Sororem efſe Hæ- 
redem : Ihe Poſleſſion of the Brother, of a Fee-Simple, 
makes the Siſter to be Heir. 

A Man has Iſſue a Son and a Daughter by one Woman 
or Venter, and a Son by another, then dies ſeiſed of 
Lands in Fee-Simple, and the eldeſt Son enters into the 
Lands, after which he dies without having any Iſſue; 

Here the Siſter ſhall have the Land, and not the younger 
Son or Brother, tho' he be Heir to the Father ; but there 
muſt be an actual Entry upon the Land, otherwiſe it goes 
to the younger Brother. 1 Co. Inf. | 1 

The Poſſeſſion of a Brother of an Eſtate-Tail, mall not 
make the Siſter Heir ; for it deſcends to the younger Son 
of the Half Blood, who ought to have it per formam Domi. 
Plowden. abc. | 

41. Prohibetur ne quis faciat in ſuo, quod nocere poſſit in 
alieno ; & fic utere tuo ut alienum non læ das: It is ſorbid- 
den that any one ſhould do that in his own, which may 
2 5 another; and fo uſe your own, that you do not hurt 
Others, g 

Where a Man doth any Thing upon his own Ground 


a Nuiſance ; and an Action lies for it, or the ſame may be 
abated or removed-by the Perſons that are prejudiced there- 
by. Mood. 

If a Man has an Houſe that has good Lights, and a 
Stranger having Lands «joining, builds a new Houſe on 
his Lands ſo near, that the Windows of the other are 
darkened by it; 'tis an Offence actionable. 

As is alſo the Setting up or making an Houſe of Office, 
Dye-houſe, Lime-pit, &. ſo near to another's Houſe, that 


Graſs, or deſtroys Fiſh in a River, &c. 3 Inf. 
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In Caſe of Wills, where an Executor is appointed, he 
may pay himſelf a Legacy, before any other; and among 
Debts of equal Degree, the Executor, may pay his own 
Debt firſt. Ney. | | 
Executors are nearer to the Teſtator, and do more re- 
' preſent his Perſon, than the Heir does the Anceſtor ; this 
is held, becauſe if an Executor be notnamed ina Mortgage, 
yet.the Law appoints him to receive the Money. 
1 the Heir ſhall not receive it, unleſs he be named. 1 
* Os | | 
43. Publicum Bonum Privato eft præferendum: The pub- 
lick Good is to be preferred before private Intereſt. 
A Woman intitled to Dower ſhall not be indowed of a 
Caſtle of Defence, for that is pro bono pub/ico ; but as to 
Caſtles for private Uſe and Habitation, tis otherwiſe. 

The Inhabitants of a Village may make By Laws for re- 

pairing a Church, or Highway, or any ſuch Thing as is 
for the publick Good generally ; and the greater Part ſhall 
bind all of them, without Cuſtom. 5 Rep. 
And Corporations have Power to make Ordinances, for 
the Government of their Bodies Politick, and better Execu- 
tion of the Laws of the Realm : but they may not do ſo, 
without a Cuſtom or Charter unleſs it be for Things con- 
. cerning the publick Good. | | 

44. Ruelibet conceſſio fortiſſime contra donatorem inter- 
pretenda eft : vere Man's Grant ſhall be taken moſt ſtrong- 
ly een himſelf. | 
henever a Deed is uncertain, and the Words of it are 
_ ambiguous, it ſhall be conſtrued moſt ſtrongly againſt the 
Granter.therein ; as if a Man grants an Annuity out of 
Land, and he hath no Land at the Time of the Grant, it 
' hall nevertheleſs charge his Perſon. 

And where any Deed made to a Perſon, is for 
Part, and for ſome Part thereof not good, that which is for 
the Benefit and Advantage of the Grantee, ſhall ſtand good 
in Law. 1 Co. Inft. n % 

But altho Grants are taken ſtrongly againſt the Makers, A 
yet no Wrong muſt be done by it; and a Man may 8 
not be obliged by his own AR and. Deed to do ſome | 
Things which are again Law. „ 5 5 

1 | 
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For if a Huſbandman be bound not to till or ſow his 


Land, the Obligation is contrary to the Common Law, 
and void. 11 Rep, | 

45. Dui facit per alium facit per Se : What one does by 
another he does by himſelf. 

If a Man empowers another by Letter of Attorney to 
ſell and alien his Land, and he doth fo, it is his Aliena- 
tioff by him ; and where a Perſon gives Authority to his 
Bailiff to ſell Cattle, and he doth it, this will be his Sale by 
the Bailiff. Plowgen. 

Where any Perſon has a Bailiff or Servant, who is known 
to be ſuch, and he ſends him to Markets to buy Goods, his 
Maſter ſhall be chargeable with the Payment, if the Things 
come to his Uſe. | 

In Caſe he ſells his Maſters Cloth, and warrants it to 
be good, or of a certain Length, when it is not ſo, an 
2 lies againſt the Maſter only, and not the Servant. 


N. 
And if a Perſon commands one to do a Treſspaſs, or 


to beat another, he ſhall be himſelf a Treſpaſſer. 
46. Qui ſentit onus, ſentire debet & commodum : He who 


bears the Burden, ought to receive the Profit. 


A Man ſeiſed of Lands in Fee hath Iſſue a Daughter 
and dies, his Wife being with Child of a Son; the Daugh- 
ter enters and ſows the Wunde. and then the Son is born, 
and his next Friend enters, hete the Daughter ſhall have 
the Corn growing on the Ground, Perkins. 115 

Alſo a Tenant for Life, or in Dower, haviag ſown 
Corn upon the Land, may deviſe the ſame growing at the 
Time of their Deaths; and their Deviſees ſhall have it. 


7 Abs 
47. Qui ſentit commodum, ſentire debet & anus: He that 


. reaps the Profit ought to bear the Burden. - 


If a Perſon grant a Rent-charge for Life out of his Land, 
and afterwards conveys the Land to others, in every one 


of whoſe Time the Rent is behind, and then the Grantee 
dies, his Executor may bring Action of Debt againſt all of 


them ſor Rent due in their Time; as they all have the 


Profit of the Land. 4 Rep. | | 
And on Aſſignment of a Leaſe, the Leſſee who hath co- 


venanted to Repair, may have an Action of Covenant 


againſt 


54 Of Maxims and General Ruleg. 


againſt his Aſſignee, for ſuffering a Houſe to decay ; be- 
cauſe he that enjoys the Profit, muſt bear the Burden and 
Charges, | | 
Where Perſons enjoy Benefit by making Banks of a Ri- 
ver, they are to contribute to the Repairs thereof. 5 Rey. 
48. Quad initio vitioſum eſt, tratu Temporis non conva- 
leſcet: That Which in the Beginning is vicious, cannot by 
Tract of Time be made good. c - 

In Caſe a Biſhop makes a Leaſe of -Church Lands for 
four Lives,' which is contrary to the Statute, tho' one 
dies in his Life-time, ſo as now there are but three, and 
chnwayh the Biſhop dieth, yet it ſhall not bind bis Suc- 
Cenor. ; 5 

For here the Leaſe ſo made had a bad and unlawful 
Beginning, it being for more Lives than the Act allows, 
and there fore cannot be brought to a good End. 10 Co. 
Rep. 
If an Infant, or Feme Covert, that is, a married Woman, 
makes a Will, and publiſhes the ſame, and afterwards 
dieth being of full Age or Sole, both theſe Wills notwith- 
ſanding will be void and of no Effect. | 

And this is becauſe the Foundation, wiz. the Making 
and Publiſhing are void. Pllauden. 

49. Quod eft incomveniens, & contra Rationem, non eff 
piermiſſum in Lege; Whatever is inconvenient, and contrary 
to Reaſon, is not permitted in the Law, £2 


It is likewiſe a Maxim, that what is contrary to Reaſon, 


is unlaw ful; And henee it is ſaid that all poſitive Laws, 
which are contrary to the Laws of Nature, and of Reaſon, 
are no Laws at all. S 
Therefore if a Town hath Cuſtoms, which are againſt 
Law. and Reaſon, and thoſe Cuſtoms are confirmed by Act 
of Parliament; ſuch Confirmation ſhall not make them to 
be good and binding. 1 Inf, 
ut no Perſon ought, out of his own private Opinion, to 
be wiſer than the Law. | 


$0. Net alias nen & jn un ef; f per vim wel gen. 
fem petalur, malum & imuflum , 0 otherwiſe is 


good and juſt, if it be acquired by Force or Fraud, is evil 
and unjuſt, IND 85 * 


” ® * - 
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And'if it be mixed therewith, it is the ſame Thing; for 
where a Man by Will deviſed Tenements to ſuperſtitious 
Uſes, and alſo to good and charitable Uſes; it was ad- 
judg'd that the Commixture of the evil Uſe with the good, 
infected the good Uſe and deſtroyed it. 3 Rep. k 

At the Common Law Forcible Entry into Houſes or 
Lands, c. was no Crime, where a Perſon had Title, and 
Entry was lawful. | 

But by Statute none ſhall enter into Lands or Tenements, 
but in a peaceable Manner, tho they have Title of Entry, 
upon pain of Impriſon ment, & 5, Richard'2. wes, 


In this Caſe, juſtices of Peace have Authority! to com- 


mit Offenders till they pay a Fine, and to reſtore the Poſ- 


ſeſſion ; or an Action of Treſpais may be brought, and 
_ treble Coſts recovered, 2 Inf. - * | 


51. Rex el wicarius & Minifter Dei in Terra, omas qui- 
dem ſub eo, & ipſe ſub nullo niſi tantum ſub Deo. The King 
is the Miniſter of God upon Earth; every one is under 
him, and he under none, but only God. Braden. i: ©" 

All the Lands in Eagland are. ſaid to be holden either 
mediately or immediately of the King ; and all Eſtates for 
want of Heirs, or by Forfeiture, on committing ' Crimes, 
Eſcheat to the King, as Lord Paramount. 1 Co. 
Ink. 7 * 


Lands in the King's Poſſeſſion are free from Tenure 3 


for a Tenant is he who holds of ſome Lord by Service, and 


the King cannot be a Tenant, becauſe he hath no Superior 


but : Neither may the King be joint-tenant with any, 


for none can be equal with him. 8 Rep. 
The King's Grant is taken ſtrongly againſt à Stranger, 
and more favourable for the King ; contrary to the Grants 
of a common Perſon: And if the King grants Land in Fee 
Simple, upon Condition that the Grantee do not alien or 
ſell the ſame, it is good; tho! void in others. Plowdes; 
Where the Right or Title of the King and the Subject 
concur and meet together, his Title ſhall be preferred ; 
and the King's Title is not to be ttied, without Warrant 
from the King, or Aſſent of his Attorney General, 
No 


* * 
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No Diſtreſs can be made upon the King's Poſſeſſion ; 
but he may diſtrain out of his Fee in other Lands, Cc. 
and may take Diſtreſſes in the Highway: The King may 
alſo diſtrain for the whole Debt or Rent due of one Te- 
nant, where the Eſtate is let to ſeveral. 

In whoſe Hands ſoever the Goods of the King come, 
their Lands are chargeable, and may be ſeized for the 
ſame; and the King is not bound by the Sale of his 
Goods in open Market. 

The Debts of the King ſhall be ſatisfied, before thoſe of 

a Subject, for which there is a Prerogative Writ, and 
until his Debts be paid, he may, by Writ protect his 
Debtor from the Arre(t of others ; but altho' the King's 
Debt is to be firſt paid, that muſt be when it is an equal 
Degree with the Subject's. Croke Car. 

o Preſcription of Time runs againſt the King; he is 
not within the Statutes ot Limitation ; an Entry ſhall not 
bar him; nor will any Judgment be final againſt him, but 
with a Salvo Jure Regis. | 
The King cannot be. Nonſuit, as he is ſuppoſed to be 
- preſent in all his Courts; and he may have ſuch Proceſs in 
his Suit, as no other Perſon but himſelf can have: And an 
action lies not againſt the King, but a Petition in Stead 
of it, to him in the Chancery. Finch. 

Our King is the Fountain of Honour and Juſtice ; all 

Statutes are to have his Royal Aſſent, and in calling or 
diſſolving Parliaments, Frar bu ew War and Peace, &c. 
his Proclamation has the Effect of a Law. | 

Alſo Acts of Parliament are not binding to the King, 
unleſs they concern the Common-wealth, or he be ſpecially 
named. 1 Elix. | 
But notwithſtanding the King's Prerogative is ſo large, 
as we find that to be Law almoſt in every Caſe of the King, 
that is Law in no Caſe of the Subject; 

Vet the King may not by Petition or Bill, &c; diſpoſe 
of any Man's Lands or Goods. | 

Nor ſhall he take that he hath a Right to, which is in 
. the Poſſeſſion of another, but by due Courſe of Law. 
He may not command a Man to Priſon, againſt the 


| Writs and proceſſes of Law, Nikil Pete Rex quam quod de 


Jure poteſl, Forteſc. 


Fot 
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For the Law is the Rule of the King's Prerogative, 
which does not extend to any Thing injurious to others. 
12 Rep. | | 

And as the Subject owes to the King his true and faith- 
ful Obedience; ſo the King is to defend the Laws, and 
protect the Bodies and Goods of his Subjects. 


Protectio trabit Subjectionem, & Subjectio Protectionem. 


52. Salus Populi Suprema eft Lex; The Health and Wel- 
fare of the People is the chiefeſt Law. 


The main End of Goverament is the common Good of 
the Subject; and by the ſame Law which ordains our 
Kings, the meaneſt of the People enjoy the Liberty of 
their Perſons, and Property of their Eftates, which it is 
every Man's Concern to preſerve to the utmoſt, Forteſcue, 
| In Caſes that are for the general Good of the People, a 
Man can juſtify doing of a Wrong; as in Time of War, 
2 Perſon may erect Bulwarks on another Man's Lands: 
And hence it is, one may at any Time taze an Houſe that 
d burning, for the Safeguard of neighbouring Houſes, 


Trade being for the Benefit and Good of the People, 
Bonds to reſtrain the Exerciſe of it, are held void; and 
the Inſtruments of a Man's Trade or Profeſſion may not 
be 7” anita as the Books of a Scholar, Ax of a Carpen- 
ter, Oe. 75 

But this is underſtood when other Things may be taken 
a3 a Diſtreſs. 1 f. pr CM; 

53. Semel malus ſemper præſumitur eſſe malus : Thoſe who 
once are evil, are always preſumed to be ſo. 

This has been underſtood, in eodem genere mali, in the 
ſame Kind of Evil; as perjured Perſons, who have once 


ſorſworn themſelves, and thereof are convicted, will not 


be afterwards admitted to give Evidence in any Cnuſe, be- 
cauſe they have once ſo offended. 1 


And no infamous Perſon, or one attainted of falſe Ver- 


diſt, or Conſpiracy, or convicted of Forgery, or Felony, 


or that has ſtood in the Pillory, &c. ſhall be allowed to 2 
2 Witneſs, 1 Ce. Info. | 1 
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But if a Man convicted of Felony, or who hath ſtood in 
the Pillory, be afterwards pardoned, it reſtores. him to his 
Credit as a new Man, and he may be a good Evidence, 
2 Hawkins, 
54 Subflantia prior & dignior eft, accidente : The Sub- 
ſtance is more worthy, and before the Accident. 
No Declaration or Count in a Suit at Law ſhall abate, 
ſo long as the Matter of Action is fully ſhewed in Sub- 
ſtance in the Declaration, and the Writ, as is provided by 
the Statute 36 Ed. 3. 
And no Judgment ſhall at any Time be arreſted or 
\ ſtayed in any Court of Record for Want of any Matter 
of Form in the Declaration, Plea, &c. or for any Defect 
whatſoever, except only Matter of Subſtance, which ſhall 
be ſhewed publickly to the Judges of the ſaid Courts. 
18 Elix. 
After Verdict is given in an Action, in the Courts at 
Weltminlter, the Judgment ſhall not be reverſed by Writ 
of Error, for any Faults either in Form or Subſtance, in 
any Bill, or Writ, &c. or for Variance therein from the 
Declaration or other Proceedings, by 5 Geg. WIG 
55. Ubi major Pars eft, ibi ell totum: Where the major 
Part is, there, by the Law, is the Whole. 
The only Way of determining the Acts of many, is by 
the major Part, or a Majority ; as the major Part of Mem- 
bers of Parliament enact Laws, and the Majority of Elec- 
tors chuſe the Members of Parliament; and the AR of the 

major art of any Corporation, is accounted the Act of the 
Corporation. 19 Hen. 7. 18 Ae 

A Dean and the major Part of the Chapter make the Spi- 
ritual Corporation, and their Act is binding tho' the reſt 

do not agree to it; for the whole Chapter is ſaid to do 
what the major and ſounder Part doth. 

And the Conſent of ſuch major Part is expreſſed by fix- 
ing of their Seal; which Conſent is the Will of many 
join'd together. Davis. n 5 
56. Veritas ni lil weretur niſi abſicndi: Truth fears no- 
thing but to be concea led. 9 
Add Truth is nothing elſe but an Affection of our 
Speech and Actions agreeing with the Mind; but 17 
Fees proper 


Of Max ims and General Kules. 59 


properly called veracitas, that is a Speaking of Truth: Of 
which tis to be underſtood, that it is afraid of nothing 


more than to be obſcured. Pleauden. ö 


Fraud and Covin are ſo mixed with Truth, as they often 
deceive, and put a falſe Gloſs upon the worſt Things; 
though the Law will never permit them to ſuppreſs the 
Truth, where it can be diſcovered. | 

And in all Caſes it labours to make a Diſcovery, and 
cenſure Corruptions. | 

57. Vigilantibus non Dormientibus Leges ſubveniunt ; The 
Laws help thoſe that are watchſul, and not thoſe that are 
Neepy and negligent. | 

For want of being watchful, and by Negligence a Right 
may be loſt ; as where an Action is not brought within the 
Times appointed by the Statute of Limitations, 21 Fac. 
1. which ordains, that Writs or Actions of Ejectment, Sc. 
to recover Lands, are to be fued within twemy Years after 
the Title did ariſe, or the Parties will be barred, 

All AStions of Debt, upon the Caſe, (except for 
Words) Actions of Account, (other than concernin 
Merchandize) of Detinue, 'Trover. and 'Freſpaſs, mu 
be commenced within fix Yezrs after the Cauſe of Action, 


and all Actions of Aſſault and Battery, Wounding and 


Impriſonment, muſt be brought within four Years, and for 
Slander within two Years, after Cauſe of Action, and not 
afterwards, 

If a Fine be levied of another's Lands, the Perſon that 
has Right thereto, ought to make his Claim within five 
Years after the Proclamation made or certified, or he will 
be barred thereby. 1 Rich. 3. | - 

By the Common Law, Claim is to be made within a 
Year and a Day, after a Perſon is diſſeiſed of Land, or he 
may not enter: and if a Feme Sole be diſſeiſed before 
Marriage, and then takes an Huſband, there a Deſcent of 
the Lands during the Coverture, takes away her Entry, 
Litt. 

But where a married Woman is diſſeiſed, if a Deſcent 
be caſt during her Coverture, it bars her not of Entry till 
five Years after the Huſband's Death. 3TH 

General 
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General Rules and Maxims concerning 
DesceENT of Lands. 


Drsczyr is a Means whereby Lands or Tenements are 
derived to any Man from his Anceſtors. 

It is a Maxim in our Law, That Land ſhall deſcend 
from the Father to the Son; and that if a Man have two- 
Sons by divers Venters or Wives, and the one purchaſes 
Lands and dies without Iſſue, the other ſhall never be his. 
Heir, &c. 

The Deſcent at Common Law, is either Lineal, or down- 
wards in a right Line, from the Grandfather to the Fa- 
ther, the Father to the Son; and the Son to the Grand- 
ſon, &c. ſo that the lineal Heirs ſball firſt inherit: 

Or it is Collateral, that which ſprings from the Side of 
the whole Blood, as another Branch of it; ſuch as the 
Grandfather's Brother, the Father's Brother, and ſo down- 
wards. 1 It. 

In Caſe a Man purchaſe Lands in Fee, and then dies 
without any Iſſue, here for Default in the right Line, he 
that is next of Kin in the collateral Line of the whole 
Blood, tho? never ſo remote, ſhall come in by Deſcent as 
Heir to the Purchaſer. 

= our Law, Inheritances may deſcend, but cannot aſ- 
cend ; and therefore in the right Line Children inherit to 
their Anceſtors without Limitation ; but the Anceſtors may 
not take from their Children, for the Father can never 
2 to the Lands which his Son hath purchaſed, by lineal 

cent. 

Though he may by collateral Aſcent, as where the 
Son's Land comes to his Uncle, and then to the Father : 
In the Collateral Line, the Uncle inherits the Nephew, 
and the Nephew the Uncle. Litt. 

There is a Law Maxim, that Lands deſcending, on 
the Part of the Father, the Heirs of the Side of the Mo- 


ther ſhall never inherit: And Lands deſcending on the 


eat of the Mother, the Heirs of the Father ſhall-not in- 
it. — 
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So that where Lands deſcend to the Son from the Fa- 
ther, and he enters and dies ſeiſed thereof, without ha- 
ving any Iſſue, this Land muſt go to the Heirs of the Fa- 
ther's Part, who are of the whole Blood; and if there 
are none ſuch, the Land ſhall eſcheat : The fame Law 
is, where Land deſcends on the Mother's Part. 

But if one ſeiſed of Land, as Heir on the Part of the 

Mother, levies a Fine, or makes a Feoffment, and takes 
back an Eſtate to him and his Heirs; this as a Purchaſe 
will alter the Deſcent; and if he dies without Ifſue, 
the Heir of the Father ſhall inherit the Land. 1. Co. 
Inſt, 
Ui a Father having purchaſed an Eſlate, the ſame de- 
fcends to a Son, who after Entry thereon dies without 
Heirs ; 'tis ſaid the Lands ſhall deſcend to the Heirs of 
the Father or Mother of the Father, and not to the Heirs 
of the Mother of the Son. 

For altho' they are more near of Blood to him that 
was laſt ſeiſed, yet they are not of the Blood of the firſt 
Purchaſer: And a Man or Woman have wo immediate 
Bloods in them, wiz. of the Families of their Father 
and Mother. Noy. | 

Where a Son — and there is no Heir on the 
Side of the Father, his Land ſhall go to the Heirs on 
the Mother's Side; here the Law makes a Difference, 
where the Son purchaſeth Lands in Fee, and when he 
comes to them by Deſcent. 

There is alſo ſome Difference between Deſcents from a 
Father and Mother to their Children, and between Bro- 
thers and Siſters; for a Son or Daughter need be only of 
the Blood of either the Father or Mother, which hath 
the Inheritance, to be Heirs to them. | 

But the Brothers and Sifters muſt be of the fame Fa- 
ther and Mother, to inherit one another. : 

To- have Lands in Fee Simple by Deſcent, a Perſon 
muſt not only be Heir of the whole Blood, but he is to 
be the fext and moft worthy of Blood to his Anceſtor. 

And therefore where a Perſon has Iſſue two Sons, by 
ſeveral Venters, the younger Brother of the half Blood 
ſhall not have Land purchaſed by the elder Brother, = 


1. * 
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his dying without Iſſue; but the elder Brother's Uncle, 
or next Couſin ſhall have it. Finch 

A Siſter that is of the whole Blood, ſhall be preferred 
to a younger Brother who is but of the half Blood; tho' 
ſuch younger Brother ſhall be Heir to his Father, or bis 
Uncle, but not to a Brother, becauſe he hath, not the 
whole Blood in him. 

If a middle or younger Brother- purchaſe Land, and 
die without leaving any Ifſue, the elder Brother of the 
whole Blood will be intitled to the Land by Deſcent 3 
the Eldeſt is the molt worthy of Blood to inherit to the 
Brethren, as well zs to the Father. 

And here if there is no Brother or Siſter, the Uncle 
ſhall have the Land as Heir, and not the Father ; and 
4 g may afterwards come to the Father, as Heir to the 

ncle. 0 1 

Likewiſe in Caſe the Father hath Iſſue another Son or 

Daughter, after the Deſcent to the Uncle, that Iſſue may 
enter upon him, and hold the Eſtate. 3 Rep. 
In the Caſe of a Son's purchaſing Lands, and dying 
without Iſſue; the Siſter of the Father's Grandfather, 
and ſo in infinitum, ſhall be preferred in the Deſcent be- 
fore the Father's Mother's Brother; tho' he is a Male 
and they are Females and mor&temote. 5 

And this is becauſe the Siſters are of the Male Line, 
Which is more worthy than the Female Line, and ſhall 
ever exclude it, altho' the Female Line be alſo of the 
Blood of the Father. Hale. 

If for Default of Heirs of a Purchaſer, of the Father's 
Part, or where ſuch an Heir had not entered, the Lands 
go or deſcend to the Line of the Mother; 

There the Heirs of the Mother of her Father's Side, 
ſhall take and be preferred in the Succeſſion, before thoſe of 
the Part of her Mother, becauſe they are the moſt worthy. 
All the Deſcendants from a Perſon, as by Law mig 
have been Heir to another, and have Lands hy Descent, 
hold the ſame Right by Repreſentation, as thifgommon 
Root from whence they are derived. „5 
Hence the Son, or Grandchild, whether Son or 
Daughter of the eldeſt Son, ſucceeds in Deſcents * 
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the younger Son: and a Son or Grandchild of the eldeſt 
Brother, before the youngeſt Brother. g 

And fo it is through all the Degrees of Succeſſion, the 
Right of Proximity is transferred from the Root to the 
Blanches, and gives them the ſame Preference in Law as 
the next and worthieſt of Blood. 

Alſo the Great Grandchild of the elder Brother, whe- 
ther it be a Son or Daughter, is to be preferred be- 
fore his younger Brother; for tho' the Female be lets 
worthy than the Male, here ſhe ſtands in Right of Repre- 
ſentation of the elder Brother, who was more worthy 
than the younger. Hale's Hift. L. 


Of common Deſcents, and Deſcent by Cu- 
| ſtom and Statute. 


1. Lands and Tenements in Fee ſimple deſcend, firſt 
to the eldeſt Son as Heir, and to his Ifſue; the Sons 
firſt in Order of Birth; and for want of Sons, to all the 
R equally, who inherit in Coparcenary as one 

eir. 

If the eldeſt Son has go Iſſue or Children, then the 
Lands deſcend to his next eldeſt Brother of the whole 
Blood, and his Iſſue; and for Want of a Brother, to his 
Siſter or Siſters of the whole Blood, and their Iſſue. a 

If there be no Brother or Siſter, the Eſtate deſcends to 
the Uncle and his Iſſue, and for want of an Uncle, to 
the Aunt or Aunts and their Iſſue. 2. 

And if there be no Uncles or Aunts, then to Couſins 
in the neareſt Degree of Conſanguinity, 1 Co. Infl. 

If an eldeſt Son be an Alien born, he has no inherita- 
ble Mood in him, ſo that in that Caſe the younger Son 
born Within ghe King's Allegiance, ſhall have Land by 
Deſcent from bis Father, and not the elder Son. 

2. Deſcent by Cuſſom, is that ſometimes the Lands 
ſhall deſcend to all the Sons, or to all the Brothers, 
where one Brother dies without Iſſue, as in Gavelliad in 
the County of Kent: And until the Time of lager: > 


* * 
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called the Conqueror, this was ſaid to be the general De- 
ſcent of the Lands all over England. Jo 

Sometimes Lands deſcend to the youngeſt Son, as by 
the Cuſtom of Borough Engliſß; and ſometimes to the 
eldeſt or youngeſt Daughter, according to the particular 
Cuſtoms of Places. Litt. 

3. Deſcent by Statute, is a Deſcent in Fee-Tail, as di- 
reed by the Manner of the Limitation or Settlement, 
purſuant to the Statute de Doris Conditionalibus, Weſtm. 2. 
And in Deſcents of Eſtates-Tail, the Iſſue are ever of the 
whole Blood to the Donee, 


So that Half-Blood is no Impediment to any ſuch 
Deſcent. | 


Of Deſcent and Purchaſe of Lands. 


As Deſcent is created by Law, and the moſt antient 
Title, an Heir is in by that, before a Grant, or Deviſe 
to him, | 

If a Man by Will deviſes Lands to his Heir at Law, 
the Deviſe is void, and he ſhall take the Land by De- 
ſcent: And fo it is where the Lands will come to the 
Heir, either in a direct or collteral Line; or if the Heir 
has an Eſtate by way of Limitation, when the Word 
Heirs is not a Word of Purchaſe, Dyer. 

Wherever an Heir takes that Land, c. which his 
Anceſtor would have held and taken if living, he ſhall 
have it by Deſcent, and not by Purchaſe. 
But where an Eſtate is given and deviſed to the Heir, 
attended with a Charge, as to pay Money, c. in that 
2 he generally holds by Purchaſe, and not by De- 

nt. | 
One is in by Purchaſe when he comes to Lande by le- 
gal Conveyance, either for ſome Conſideration,” or by 
Gift, and not as Heir at Law; whereas Deſcent from 
= Anceſtor cometh of Courſe, by Act of Law, 1 Co. 

2 „ 
And there is this Difference between Purchaſe, and 
Deſcent of Lands; if an Heir is adjudged to = 

| c 


7 1 7 
* * 
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[Purchaſe in a Marriage Settlement, a Fine, &c. levied 


of the Land, may be no Bar; as it might if the Heirs 


took by Deſcent. 

If one who is Heir takes Lands by Purchaſe, the Lands 
are not Aſſets in his Hands to pay Debts, &c. which if 
y had come to them by Deſcent, they would be. 3 Nel/. 
Abr. 

Every common Purchaſer of Lands, muſt at his Peril 
take Notice of the Eſtates and Charges, which are upon 
the Land ; for the Law preſumes that no Man will pur- 
Chaſe Lands, without Advice of Counſel. 

Yet there are ſeveral Statutes, which guard againſt 
fraudulent Incumbrances ; and Conveyances of any Eſtate 


in Land made to defraud a Purchaſer ſhall be void. 27 
Elix. 


General Rules relating to TEM URES and 


Eſtates, 


1. The Fee-StmeLe Eſtate, is where a Man hath Lands 
or Tenements of Inheritance, to hold to him and his Heirs 
for ever. $M 

An Eſtate in Fee-Simfilgis ſuch as is held without Li- 
mitation to what Heirs, but to Heirs generally: It is the 
Word Heirs makes the Inheritance ; and a Perſon cannot 
have a greater Eſtate. 1 If. 

Where Land is granted by Deed, to hold to one for 
ever, or if it be to him and his Aſſigns for ever, this is 


no Fee Simple, but an Eftate for Life only, becauſe the 


Word Heirs is wanting. 
Vet in Caſe of a Will, which is more favour'd in Law 


than a Grant, the Fee-Simple and Inheritance may paſs 
without this Word Heirs. 


a Gift be made of Lands to a Perſon and his Chil- 
dren, and their Heirs, it is a Fee-Simple jointly to all 


"that are alive; and if an Annuity be granted to one and 


his Heirs, it is a Fee-Simple Per/onal. Lite. | 
At Common Law Al Eflates of Inheritance tis ſaid 
were Fee-Simple, and all other Eſtates are deriyed = 
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of it; for which Reaſon there mult be a Fee. Simple at laſt 
in ſome Body. | 

states in Fee have been generally divided in Fee Ab/o- 
lute, otherwiſe termed the Fee Simple, and Fee- Conditional, 
otherwile called Fee Tail. | 

And he who is ſeiſed of Lands in Fee-Simple, may 
BYE, grant or charge the ſame as be pleaſes, by Deed or 

ill ; but ſo may not he that has an Eftate- Tail. Pioxo- 
den. 

2. The Fer-Tair Eſtate, is an Eſtate of Inheritance 
whereof a Perſon is ſeiſed to him and the Heirs of his 
Body, begotten or to be begotten, 

It is a limited Eftate or Fee, oppoſed to that of Fee- 
Simple ; and there muſt be not only the Word Heirs, in 
the Deed which creates it, but alſo the Word Boay, for 
*tis that makes the Eſtate-Tail, without which it may be 
a Fee - Simple Eſtate. Liit. 

Fee-Tail, is either a General Tail, where Lands or 
Tenements are given to a Man and the Heirs of his Body 
begotten ; or toa Woman and the Heirs of her Body be- 
gotten. 

In which Caſe it is called General Tail, becauſe how 
many Wives ſoever a Perſon as holds by this Title ſhall 
have one after another in * Marriage, his Iſſue by 
them ſeverally are all capable of inheriting in their Terms. 

And if the Woman has ſeveral Huſbands, and hath 
Children or Ifſue by every one of them, they may inherit 
after each other as Heirs of her Body. 

Or it is a Tail Special, when Lands are limited 0 a 
Man and his Wife, and the Heirs of their two Bodies be- 
22 and it is termed Special Tail, by Reaſon no other 

erſons can inherit the Lands but the Iſſues that are begot- 
ten on that particular Wife. 1 Inf. 

When Lands are given to a Huſband and Wiſe, and to 
the Heirs of the Body of the Huſband, he has an Eſtate in 
general Tail, and the Wife an Eſtate only for Life. 

This is becauſe, the Word Heirs bath Relation in ge- 
neral to the Husband's Body. * 

And if an Eſtate be limited to & Man's Heirs that he 
ſhall beget on the Body of his Wife ; tho' it creates a 


Special 
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Special Tail in the Huſband, the Wife in that Caſe f. 
be intitled to nothing. 

If a Gift be to Perſons unmarried, or to ales 
and another's Wife, and the Heits of theit Bodies, it may 
be a good Eſtate in Special Tale, if they werner * 
ry. 10 N. 

” There i is an Eftate-Tail within the Equity of the Sta 
tute of Weftm. 2. where Lands are granted to a Perſon 
and his Heirs Male or Female of his Body tten; in 
which Caſe the Male or Female Iſſue ſhall inherit, 
purſuant to the Limitation. ' 

If here the Eſtate be limited to Heirs Male of hs Body 
the Pedigree muſt deſcend by Heirs Male; and on the 
other Hand, if it be to Heirs Female, the Title m 
derived by Heirs Female one after another. | 

So that where a Grant is made to a Perſon, ind a 
Heirs Male of his Body, and he has Iſſue 2 Daughter, who 
hath a Son, and then dies, ſuch Son may not inherit the 
Eſtate, becauſe he cannot make his SC by Heirs 
Male. I Inft. 5 & * 

A Leaſe tor Years may not be intalled 1 ir is by made 
to a Man and the Heirs of his Body, it is void; for''a 
Chattel cannot be turned r an Inheritance ; yet ir may 
be aſſigned in Truſt to t the Iſſue in Tail to receive 
_ hy of the Lal and that in Effect is My * 

at * 

It is incident to the Eſtate of Tenant in Tip ns bediſ. 
puniſhable of Waſte ; that ſuch Tenant may'levy's Fine 
to bar his Ifſues, &c. or ſuffer a Recovery; alſo he ny 
grant Leaſes for twenty one Years; or three Lives, ac 
—_ to the Statute 32 H. 8. and by Cuſtom grant 

y Copy, &c. 4 luft. 

He cannot in any "dee Manner grant or convey 4 

eater Eſtate than for his own Life ; or give uy the 
nd by Will, 8e. 

© - Intails are uſually created upon Marriage Settlements, 

' where Lands are ſett ＋ „ on the Huſband for Life, then to 

ide Wiſe for her Life, and to their Ifſue in Remainder. 

And if "Tenant in Tail, General or Special, die-with. 

cout Iſſue, fo as pts to take according to the 


imitg- 


* 
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Limitations, the Donor or his Heirs may enter as in 
Reverſion. 20 01 b ied 
Ur the Land ſhall deſcend: to ſuch Perſon as is limited 
to have it after the Eſtate-Tail is ſpent. 1 Salk, 
3. The EsTtaTe-Taik atTER PosteiliTY or JsSU8 
EXTINCT, is where any Lands are given to a Huſband and 
Wife 'and the Heirs of their Bodies in Special Tail, and 
one of them dies without Iſſue had between them, the 
Survivor ſhall hold the Land as Tenant in Tail after Poſ- 
ſibility of having Iſſue. 

This is an Eſtate which none can have but the Donee 
or Tenant is Special Tail; for the Donee in General 
_—_ by Poſſibility have Hive at any Lime. 1 Co. 


Where the Donees in Special Tail have Iſſue, if the 
Iſſue die without Iſſue, ſo that there is none other left 
which may inherit by Force of the Intai) ; the Survivor of 
the Donees will have an Eftate in Tail after Pollibility 
oſ Iſſue. Lit. Ann coats a 

Theſe Tenants in Tail, as alſo Tenants by the Cour- 
teſy, or for: Life, ſuffering a Recovery without the Aſſent 
and to the Prejudice of him in Remainder, incur a For- 
feiture of their Eſtates ; and ſuch Recoveries are void. 
But Tenant in Tail after ility of Iſſue, is not 
, puniſhable for Waſte ; as is the Tenant for Life. 

It is obſerved that by Stetlements guarding againſt Ac- 


idents, and limiting Remainders over, this Ettate: now 


ſeldom happens. c | 
„4. The EsTaTE HELD BY THE CougTEsy, is when a 
Man takes a Wife, | who is ſeiſed of Lands and Tene- 
ments in Fee-Simple, or Fee Tail General, or as Heireſs 
in Special Tail, and he hath Iſſue by her Male or Fe- 
male, which by any Poſſibility may inherit, and then 
the Wiſe dies. 
Here the Huſband after the Wife's Death ſhall bold 
the Lands during his Life, by the Courteſy, of - England. 
. | . 


1 . | | 
And-altho' the Iſſue by the Wife be dead, being born 
alive, her Huſband ſhall be Tenant by the Courteſy ; 


cry : 


and it matters not whether the Child were ever heard to 
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ery : But in Caſe a Child is ripp'd out of the Mother's 
Belly, after her Death, tho? it be alive born, it will got 
give Tenancy by the IF | | 

If Lands are given in Tail to a Woman and her Heir 
Male of her Body, and the afterwards marries and has II- 
ſue a Daughter, and dies, the Huſband ſhall not hold the 
Eſtate by the Courteſy ; for this Iſſue cannot poſſibly in- 
herit. Terms de Ley. | 

In Caſe Lands or Tenements deſcend to the Wife, 
after the Huſband hath Iſſue by her, he ſhall be Tenant 
by the Courteſy ; but not of a Reverſion or Remainder ex- 
pectant. | . 

5. The EsTraTe in Dow x, is that Eſtate or Portion 
of the Huſband's Lands, which the Law allows a Widow 
after his Deceaſe. 

By the Common Law, this Dower is where a Perſon is 
ſolely ſeiſed of Lands or Tenements in Fee. Simple, or 
Fee. Tail General, or as Heir in Special Tail, and mar- 
ries a Wife and dies; his Widow Pal have a third Part 
of all Lands or: Tenements as were the Huſband's, at 
2 Time during the Covertute, to hold during her Life 

it. . , 

This Eſtate the Widow ſhall have, whether ſhe had Iſ- 
ſue by her Huſband or not 3 and 'tis not neceſſary that 
Sciſin ſhould continue to the Death of the Huſband ;: for. 
it be ſells or aliens the Lands, it is till the ſame. © 

Dower by Cuſtom, is ſuch Part of the Huſband's Eftate,. 
to which the Widow is intitled after the Death of her Huſ- 
band, by the Cuſtom of ſame Manor or Place, ſo Jung as- 
ſhe lives ſole and chaſte. | | | | 

And it is frequently more than, one third Part; fas in 
ſome Places ſhe ſhall have Half the Laud, and in othors-. 
the whole during Life, which is then called: her Free” 
Bench. 1 Co. Jad. | 

At Common Law Dower is to be aſſigned by the She- 
iff,” on the King's Writ ; or by the Heit, Sc. by Agree» 
ment among themſelves ; and antiently a Woman Was- 
live and continue a whole Year in the Houſe. of the Hu- 
band for the Aſſignment +" 5 Dower. 

1 2. 


But 


0 


1 
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But by Statute the Widow ſhall immediately on the 
Hufband's Death have her Marriage Inheritance, and 
ſhall remain in his chief Houſe forty Days, within which 
Time Dower is to be aſſigned her of the third Part of 
the Lands and Tenements of the Huſband. Magna 
| Charta. 

A Woman may be endowed of the principal Meſſu- 
age, if it be not a Caſtle; and of Things whereof no 
Diviſion can be made, the Dower mult be aſſigned in 
a ſpecial Manner ; as the third Preſentation to a Church, 


Es 

The Wife of one who held Lands as Tenant in com- 
mon with another, tho' not of a Joint-Tenant, ſhall have 
Dower ; and ſhe ſhall hold her Part in Common with the 
other Tenants. 

On a Tenant in Tail's dying without iſſue, whereby 
the Land reverts to the Donor, and the Eftate-Tail is 
21 a Woman may be endowed thereof. Roll. 
And aDeviſe of Lands by the Huſband to his Wife by 
Will, is held to be no Bar of her Dower, but a Gift or 

Benevolence; and therefore ſhe may enjoy both. 

For Dower is much favour'd in Law, r ſor the Be- 
nefit of Widows ; and therefore tho' the Huſband be con- 
victed of Felony, &c. the Widow ſhall have her Dower : 
But not if he be attainted of Treaſon ; nor the Wife of an 
Alien. 2 fl. 

If a Wife commits either Treaſon or Felony ; or in 
eaſe ſhe elopes from her Huſband, and lives willingly with 
the Adulterer, ſhe ſhall forfeit and loſe her Dower. 

Yet 'tis otherwiſe if the- Huſband be afterwards recon- 
ciled to her, and ſhe returns to him again, for then ſhe 
ſhall be endowed. 

Altho' a Man grants his Wife over to another, and 
ſhe by Force of the Grant does live with the Grantee, 

| —_— the Life of the Huſband, her Dower becomes for- 

cited. 5 
Such a Grant is void, and the Wife lived in Adultery 

notwithſtanding. | | 
* A Wife 


x 


* 
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A Wife levies a Fine with her Huſband, ſhe thereby 
bars herſelf of Dower. 2 Danvers Abr. 

There are JoinTUREs uſually made by the Huſband of 
great Eſtates, in Lieu of Dower, by Virtue of the Sta- 
tute 27 Hen. 8. 7 

And a Jointure is contrived for the Wife, to take Ef- 


_ fed preſently in Poſſe ſſion or Profit, after the Death of 


the Huſband, for her own Life ; and it muſt be made in 
Satisfaction of her whole Dower, and be ſo expreſſed; it 
may be alſo made either before or after the Marriage. 

In Cafe the fame be made before Marriage, — Wiſe 
cannot wave it and claim Dower; but if made aſter Mar- 
riage, it is waveable, for then ſhe may refuſe the Lands 
appointed in Jointure, at the Huſband's Death, and have 
her Dower. 1 If. 

If the Wife be evicted of her Jointure, ſhe ſhall be en- 
dowed according to the Rate of the Huſband's Lande, 
whereof ſhe was dowable at Common Law. - 

A Wife at the Death of her Huſband may enter on her 
Jointure, without bringing an AQiion ; and a Jointure 
is not forfeited by the Treaſon of the Huſband, as in 
Caſes of Dower. 

6. The EsTaTE rox Lies, is where a Perſon holde 
Lands or Teneinents let or granted to him for his own Lite, 
or the Life of ſome other Perſon ; on which Leaſe or 
Grant, Livery of Seiſin is made; 

This Eſtate may be made both for a Man's own, and 
another's Life; but that for his own, is greater than for 
another's: And it is a Freehold Eſtate, tho' accounted the 
leaſt in the Law. Littleton's Tem. 

If a Leaſe be granted to a Man and his Aſſigns, to 
hold the Land during his Lite, and the Lives of two 
ether Perſons; he hath but one Eſtate for his awn and 
the other two Lives, and it is good with ſuch Limita- 
tion. 
But where a Perſon grants Land to one, to hold to him 
and alſo ta two others for their Lives, none can take but 
the firſt Perſon, becauſe he is only Party to the Deed, and 
the Reſt are only named in the Habendum, and not the 
Grant. * Raymond, | | 

D 3 - By 
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By the Common Law a Leaſe for Life cannot be grant- 

ed to commence at a Day to come; becauſe 'Livery and 
Seifin may not be made to any future Eſtate. 

Vet if after the Day the Leffor make Livery it will be 
good ; and a Leaſe for Life in Reverſon, or for Years, 
may be made to begin at a future Day. 1 Co. Inſt. 

Where a Grant or Leaſe is made for Life or Years, as 
the Timber-'Trees are annexed to the Land, the Leſſee has 
only a Special Intereſt therein, to have the Maſt and Sha- 
dow for his Cattle, 

And when they are ſevered from the Lands, or blown 
down with the Wind, the Grantor or Leſſor ſhall have 
them as Parcel of his Inheritance. 11 Rep. 

Bur if an Houſe or Part of it falls down, the Leſſee hath 
an Intereſt to take the Timber to re-edify it; and 
every Tenant for Life, or Years, may cut off Timber 
or Wood upon the Lands demiſed, neceſſary Hou/e-bote, 
and Ploygh-bote for Repairs, Fire-bote, &c. Without do- 
ing Waſte. . 

Theſe are called Eftovers in the Law, and are incident 
to the Eſtates of the Leſſees, if no Mention be made there- 
of in their Grants. 1 nfl, 

In Caſe any Tenant for Life of an Eſtate remain be- 
yond the Seas, or elſewhere abſent himſelf for the Space 
of ſeven Years together, and no ſufficient Proof is made of 
his being alive, in any Action brought by the Leſſor or 
'Reverſioner he ſhall be taken as dead. 19 Car. 2. 

And by another Statute, if a Leſſee for Life be not 
produced, on moving the Lord Chancellor to that Pur- 
poſe, and Afidavit being made by thoſe in Remainder, c. 
that they believe he is dead, they may enter upon the Eſ- 
tate. 6 Ann, | ; 

If a Leaſe or Grant of an Eſtate be made for the Term 
of one thouſand Years, it is only a Chattel and no Free- 
hold, nor of ſo high a Nature as an Eſtate for Life. | 

7. The EsTATE rox Years, is when Lands or Tene- 
ments are let to another Perfon, for a certain Term or 
Number of Years. 

Where a Tenant for Life, and he in Remainder in 
Fee grant an Eſtate for Years; it is the Leaſe of the Te- 

nant 
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nant ſor Liſe. ſo long a by hu, een 
of him in Remainder. 

And aſter the Tenant -for, Liſe 8 Death; ie ill be the 
Remainder Man' s Leaſe or Grant for the Reſt of the Term! 
D 

A Man having an Eſtate for Years in Land, in Right of 
his Wife, makes a Leaſe thereof to commence after- his 
Death ; bell then dies; . tho" the Wife ſurvive him, this 
has been held good againſt her. 

Fot the Huſband during his Life might bare fold. the 
whole l'erm which his Wife had in the Lands, ar (poles 
Part thereof; but ſhe ſhall have ſa much/as is undi 
of by him. 1 Inft. 

IF the Eſtate of Leſſee for Veats ends before Corn or 
Grain is ripe, the Landlord or he in Reverfian will be in - 
titled to it; but tis otherwite ia Caſe Leſſee for Life dies, 
the ſame ſhall. go to his Executors; and if the * 2 of 
Tenant at Will be determined by. the Leſſor, ſuch T nag 

may have the Grain. | 5 RA. 

Cad of the Leſſee for - Years, jt Was his. own, 
Folly to ſow the Land, when he knew his Term woul: 
expire before the Corn could be ripe; but it is not 
ſo in the Caſe of a Tenant ſor Life, Se. He knew not 
certainly the Determination of his Eſtate, and. ii the the 
A otherwiſe it. would be; „ Diſcouragempnt to 90 

Ty. 


A Tenant for ven is sdb to enter on the. won 


let, and he is not in Poſſeſſion to bring an Adlion of 1 Tres 


paſs, until actual Euity. Ses more Lesſe. 

8. The E3TaTz UEID AT WILL, is where 1 
let 10 any Perſon, to hold at the Will of the Leſſor; or « 
both Parties, the Leſſor and Leſſee. 

In Caſe a Perſon enters into money 
ſent; he is Tenant. at Will; ſo iris 


a Man be 


was do Agreement between the Owner of the Land 
the Tenant. Lilly Abr. 

But a Tenant at Will is not obliged to repair the Pre- 
miſtes, as the Leſſee for Years is ; the if he commits vo- 
luntary Waſte, an AQtion 7 Treſpais lies againſt him. 


4 


hon, and has paid any Rent to the Landlord, br 11 
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By the Leffor's Entry on the Land, in the Abſence of 
the Leſſee, the Eſtate is determined; and this may be 
— off from the Lands by Words, on giving the Leſſee 

Tho” if a Leſſor determines the Will, within a Quarter, 
be ſhall loſe that Quarter's Rent, and if the Leſſee doth it, he 
muſt pay a Quarter; for it ſhould be on the very Day 
of Payment of the Rent. + Co. 1nft. | 

If the Tenant at Will grants- over his Eftate to an- 
other; or if the Leſſor dies, the Leaſe will be deter- 
mined?! | | | 

And then if a Perſon continues in Poſſeſſion, he becomes 
Tenant at Sufferance. 2 Salk, 

9. The Corynotp EsTATE, that is held by Copy. of 
Court Rell, is an Eſtate in Linds and Tenements, which 
Tenants have had Time out of Mind, to them and their 
Heirs in Fee, or for Lives, at the Will of the Lord, ac- 
cording to the Cuſtom of the Man. 

This is called a Baſe Tenure, becauſe in former Times 
the Copy holder held only an Eſtate at Will, in Judgment 
of Law; but now by the Cuſtom of Manors, theſe Eſtates 
are deſcendible, and the Heirs of the Tenants ſhall inhe- 
rit them. Littleton. | 


Vet Copyholders may not plead; or be impleaded for: 


any Thing'telating to theirs Tenemente, by the King's 
Writ, but they are to enter a Plaint in the Lord's 
Court; unleſs the Lord pretend to expel them out of their 
„ — ECE 
In which Caſe they may ſue a Subpand out of the Chan- 
cery to be relieved, or have Action of Treſpaſs againſt the 
Lord. 1 n. {1 | N * 
It is by = and Admittance, that Copyhold Eſ- 
taregregularly paſs from one to another 6:2119't s $16.2 wh 
A Copyholder cannot transfer his Intereſt to a Stranger, 
in any other Way than by Surrender to- the Lord, ac- 
cording to the Cuſtom, to the! Uſe of him that is to have. 
the Eſtate. | nF 
If a Man would exchange, or deviſe his Copyhold 
Eſtate, it muſt be done by Surrender ; the latter to — 
n nl ö n eine 8 
1 k © 


ſe: 
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Uſe of his Will: And otherwiſe the Land goes to the Her 
at Law. 4 Rep. | 
And a married Woman may receive a Copyhold by Sur- 
render from her Huſband, becauſe ſnhe comes not in im- 
mediately by him; but on the Admittance of the Locd. 
Upon a Surrender, the Perſon to whom made is to be 
admitted Tenant, and the Party making it, continues Te- 
nant till the Admittance of the Surreadroge ; but he can- 
not paſs away the Land, or ſubject it to any other. Incum- 
brances, but thoſe at the Time of the Surrender. | 
Till Admittance, which is the giving of Poſſeſſion, the 
Copyhold Tenant hath not an Eſtate in the Lands, which 
he may ſurrender to another; except in- the Caſe. of an 
Heir by Deſcent. 3 
A Surrender made out of the Lord's Court is to be pre- 
ſented at the next Court; and if the Surrenderor or Sar- 
rendee die before 'tis preſented, in that Caſe a Preſentment 
afterwards makes it good, 113 Ke: 
If the Tenants retuſe to preſent a Surrender thus made, 
they are compellable to- it in the Court of the Lord. Croke 
Elix. 
There are Fines payable to the Lord on all Admittances 
in Fee; and on the Death. of a Copyholder for. Life, a 
Heriot of the beit Beaſt or Goods is due to-the Lord, ac- 
cording to Cuſtom, 0 | Me - 
And if the Heir on the Death of his Anceſtor, do not 
come in to be admitted, upon three Proclamations-made in 
Court, he may forfeit his Eſtate. But ſee Stat. 7 
Geo. 1. | 
By Cuſtom, the Widow of a Copyholder in Fee may 
have her Free Bench, after the Death of her Fiſband ; and 
_ 8 alſo a Widow's Eftate annexed wo the Copyhold' 
r Life. 1 MS 
Tho' it is held, if the Copyholder ſurrenders to the Uſe 
of another, and then dies, the Surrendree ſhall have thg- 
Land, and'ouſt the Widow. of her Eſtate; 1 Salk. ; 
Copyholds are not within the Statute of Jointures, or 
of Uſes; nor ſhall be extended in Execution ſor Debt; 
for they are not Aſſets to bind the Heir, &. 
a D 5, N And 
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And yet they deſcend according to the Rules and Maxias 
of the Common Law. 


See the Maxim, Conjuetudo Manerii & Loci, c. 


General Rules concerning Det Ds and Cox- 
£ VEYANCES of Lands. 


t. The Dzep or Feorrwexr, is a grant or Convey- 

ance of any Manors, Meſſuages, Lands or Tenements to 
another in Fee, that is, to him and his Heirs for ever, by 
the Delivery of Sciin and Poſſeſſion of the Eſtate granted, 
Litt. 
A Feoffment is the moſt antient Conveyance of Lands 
at Common Law; and is ſaid to excel a Fine and Reco- 
very, for it clears all Diſſeifins, Abatements, Intruſions, 
and other wropgful Eſtates, 

And which peither Fine, Recovery, nor Bargain and 
Sale by Deed indented and inrolled does. 

It alſo bars the Feoffor from all collateral Benefit, in 
Reſpect to Conditions, Powers of Revocation, Writs of 
- Error, &c. and deſtroys contingent Uſes. Plowwaen. . 
But no Deed of Peoffment is good to paſs an Eſtate 
without Livery of Seifin ; fo that if either of the Parties 
die before Livery, the Feoffment is void. 

If a Bargain and Sale of Lands be not inrolled, and the 
Bargainor delivers Livery and Seiſin of the Land, accord- 
ing to the Form of the Deed, it has been held to be a 
good Feoffment. Popham, 

Tho” where one makes a Feoffment, without any Con- 
fideration of Money, Ce. by that the Eſtate paſſes, 

but not the Uſe, which ſhall deicend to the Feoffor's Heir. 
1 L. | 

Since the Statute of Uſes, the Deed of Leaſe and Re- 
leaſe has taken Place of this Deed, as it unites the Uſe 

| eſſion, without Entry. 27 l. 8. ; 

The Terms of Pariies in Deeds, are Feoffor and 
Feoffee, Grantor and Grantee, Bargainor and Bargainee, 

Leſſor 


) 
4 


(ſor 
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Leſſor and Leſſee, Deviſor and Deviſee, Obligor and 
Obligee. &c. 

2. The Deep or LASER ann RELEASE, as uſed in 
our Law, ſignifies a certain Infirument in Writing, for 
the Conveyance of a Man's Right or Intereſt in Lands and 
ee in Fee to anather Perfon, who hath P Paſſeion 
thereo 

A Leafe and Releaſe make but al Obey being 

in Nature of one Deed ; and it amounts to a Feoffmen 
A Uſe drawing aſter it the Polleſliqn, and \and ſupplying the 
Place of Livery and Seifin, required in that 

This Deed is now the uſual Conveyance of gona 
Fenements ; in the making whereof, a Leaſe or Bar 
and Sale for a Year, bearin "Date the ay next before the 
ky 8 of the Date of the debe, 13 firſt prepared and exe- 
cut , 

To the Intent that by Virtue thereof, and af the Sa- 
tute made for transferrin 7 Uk into Poſſeſſion, the Leſſee 
may be in the actual Polt-fion of the Lands, c. intend- 


ed to be granted by the Releaſe, and be thereby enabled 


to take a Grant gf the Reverſion and Inheritance of the 
faid Lands, to him, bis Heirs and Aff oy ever. * 
On whick the Releaſe mauſt be ex ru 


-— what, a and Sale for 2 Year, 71 


Gre "Lexſe for 3 Vear, different from becher N. 
muſt have the Words Bargain and Sell in Conſideration, of 
a Sum of Money; and 5 -. tho' never paid, is 2 
Conſideration, whereby the Leſſee for 4 Year becomes 


immediately in Poffeſſion, on execu the D witho t 
any En 12 | pa wed oy 


And it is beld, if only the Words Demiſe, Grant, 400 to 


Farm Let, are uſed in t on eaſe or Barg an and "Sg 1 for a 
Year, in that Cife the Leffee cannot A, of a elea 


of the Inheritance, _ he has actually e ted and 
Poſſeſſion. 2 Lith 4br os ** 8 


offs proper in the Leafe for a Year to reſerve a Fraps 


Rent, which is jud ged ent to ralf 
eee. eee « feats TOA _ 


The 
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; The Perſon who makes, the, Releaſe, muſt not only have 
ſuch an Eſtate in himſelf, whereout the Eſtate may be de- 
rived to the Releaſee ; PE - eq 
But alſo the Relealee is to have an Eſtate in Poſſeſſion, 
that is, in Deed or in Law, in the Land of which the Re- 
leaſe is made, as a Foundation for this Releaſe. .,. .. - 
And there muſt be ſufficient Words to make the Releaſe, 
and to create and raiſe a new Eſtate, or it will not be good. 


„ OS 3 F 
A Releaſe made by a Perſon, who at the Time of mak- 
ing thereof, has no Right tothe Lands; or if it be made to 
a Man, who at that Time hath nothing in the Lands, is 
yoid in Law. : 

For he ought to have a Freehold therein, or a Poſſeſſi- 
on, or Privity ; and without Privity between the Tenant 
in Poſſeſſion and the Releaſor, a Releaſe will not operate, 


N * he * Þ mg = a 
| Theſe Releaſes that enure by way of paſſing an Eſtate, 
may be made upon a Condition, G. fo as ite contained 
in hel ſame Deed, or delivered at the ſame. Time with it, 
1 Med, | 
F The Conveyance by Fine, ano Recovery ; and 
firſt a Fine is a final Agreement or Conveyange upon Re- 
cord, for the Settling or Aſſuring of Lands or,Tenements, 
andi is eb, in the King's Court by the Cogni- 
zor, to be the Right of the Cognizee the Perſon to whom 
the Acknowledgment is made. ks TIE 
'Tis obſerved that this Fine is commonly upon a feigned 
Action on a Writ of Covenant, &c, and ſuppoſes ſome 
Controverſy, when in Fact there is none; and this is 
done to ſecure the Title that a Perſon has in his Eſtate 
rn oo . 
Or it is to cut off Intails, ſo that Lands may with the 
ter Certainty be conveyed, either in Fee, Tail, for 
ife or Years. Vest Symb, | | | 
And as a Fine for its better Credit is ſuppoſed to be 
made in the Preſence of the King, being levied in his 
Court url Comes Pleas ; ie therefore r Wo- 
men, Who are Parties, and others. whom the Law gene- 
rally diſables to — : 1 
ut 


bd 
4 


ad # 


"= 


OE 3a Guoh Pie 


dut 
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But where a Feme Covert is Party, ſhe. is to be ſecretly 


examined, by the Judge or Commiſſioner that takes the 


Fine, whether ſhe conſents freely thereto, and otherwiſe 
the Fine cannot paſs. 3 Rep. 


A Fine is either Single, or Double, which may be with 


a Render back again of the Lands; and Fines are with 


Proclamations according to the Statutes, or without them 


at Common Law ; but thoſe by ; Statute are the beſt and 


moſt uſed. aber of 

There are likewiſe four Sorts of Fines ; tho' the Fine 
Sur Cognizance de Droit come ceo, &c. is the principal and 
ſureſt Kind of Fine, as it gives preſent. Poſſeſſion to the 
Cognizee, without any Writ of Execution: And this is a 
Fine according to the, Statute. 2 Inſt. 
1 Upon levying a Fine, the Privies in Blood, as the Heirs 
of the Cognizor, ar- barred preſently thereby. 8 >: 

But Strangers to the Fine who are not Parties or Privies, 
have five Years Time allowed them to enter on the Lands, 
Sec. and claim their Rights. 

The like Time is given to Infants, after they come to 
full Age, and to Feme Coverts, not joining in the Fines, 
after the Death of their Huſbands; alſo to Priſoners aftet 


they are ſet at Liberty, and Perſons. out of the Realm on 
their Return, &c. Plaudnmn. 1 
And a future Intereſt cannot be barred by a Fine, till 
five. Years after its coming is e/e ; as in Caſe of a Rever- 
fion or Remainder in Lands. ' + 6 0 
A Perſon that has two Titles, ſhall have (wo five Years 
10 make his Claim; and where there is no preſent nor 
future Right in Land, &c. but only à Poſſibility at the 
Time of ſevying the Fine, a Man may enter and claim 
when he pleaſes. 10 Rep. * 
In Caſe one does levy a Fine of another's Lands, while 
he is in Poſſeſſion, or being let to his Tenant, this Fine 
ſhall not hurt ot affect him. 
A Man ſeiſed of an Eſtate in Fee- Simple. Fee- Tail, or 
in Remainder or Reverſion, may levy a Fine thereof. 
So may a Tenant for Life, to hold the Land to the 


Cognizes during the Life of ſuch. Tenant 3 but a * 85 
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who is only Tenant for Years, cannot levy à Fine of his 
Term, unleſs he have a greater Eſtate. 

If a Perſon who is Tenant for Life of Lands grants 
a greater Eſtate therein by Fine, than for his own Lite, 
his Eftate will be forfeited, of which he in Remainder, 
Sc. may take preſent Advantage. Dyer. | 

Lands bought of divers Perfons, by ſeveral Purchaſers, 
may paſs in one Fine; but in that Cale the Pri7 of Cove- 
zant is brought by the Vendees againſt all the Vendors, 
and every Vendor warrants againfl him and his Heirs, 

On a Fine Uſes may be raifed and created, &c. de- 
clared by Jndentzres made before or after levying the 
Fine. | 

And the uſual Fine bars the Iſſue in Tail, and net 
thole in Revei ſion or Remainder, but a Recovery cuts off 
all. 2 Leving. | 

A Recovery, is a formal A& by Conſent, made Uſe 
of for the better Aſſurance of Lands and Tenements. 

And the End and Effect of this Recovery, called in the 
Law a Common Recovery, is to dock and deftroy Eftates- 
Jail, Remainders and. Reverſions, and bar the former 
Owners thereof. 1 Co. Inf. 0 
A Common Recovery may be with fingle, double or 
treble Voucher, and accordingly bars: And to a Reco- 
very, there muſt be three Parties at ſeaſt, the Demandant, 
Tenant and Vouchee. | 
The D:mandant is the Perſon that brings the Writ of 
Eu. and therefore may be termed the Recoverer: The 
Tenant is he againſt whom the Writ is brought, termed 
the Recoperre ; and the Youchee is the Party whom the Te- 
nant vouches and calls to Watranty for the Lands de- 
manded. | | 

Ia proſecuting a Recovery there is a colourable Suit, or 
Action Real brought by the Demandant, who is uſually 
ſome Friend'of the Perſon having the Eftate, and he by 
a feigned Count or Declaration pretends he was diſſeiſed 
of the Land, by the Tenant. ; | 

Then the Demandant is ſuppoſed to eome into Court, 
and this feigned Tenant, if it be a Single Recovery, is 


made to appear and youch to Warranty the Bag-bearer 
bo 


| o ; 
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to the Cuſlos Brevium, who is called the common YVouchee, 
and is ſuppoſed to warrant the Title. | 

And this Vouchee appears, as if he intended to de- 
fend the ſame ; and for that End craves a Day for makirg 
his Defence, but on the Day given he makes Default, 
ſo that the Plaintiff or Demandant has judgment to Re- 
c ver the Land againit the Tenant or Defendant, and he 
to recover in Value againſt the common Vouchee ; 

On which there goes out a 7 Tit of Seifin tor the Poſ- 
ſeſſion of the Lands. Docter and Stud. | 

In Caſe the Recovery be with double, or treble Voucher 
then by Fine, Feoffment, or Leaſe and Releaſe, the 
Eſtate muſt be diſcontinued,' and a Tenant of the Freebeld 
made of the Land; and thereupon the Practice is to 
bring a Writ againſt that Tenant, and he is to vouch the 
Tenant in Tail, and he the common Vouchee. 

Whereupon judgment is given for the Demandant 
againſt the Tenant, and for the Tenant, to recover in Value 
againſt the Vouchee, and fo the fiſt Vouchee againſt the 
ſecond, &c. as the Recovery is brought. 10 Rep. 

Theſe Recoveries are much favour'd in Law, many of 
the Inheritances of the Kingdom depending upon ſuch 
Kind of Aſſurances; and they ſuppoſe a Recompence in 
Value to all Perſons that loſt the Eſtate : But the Recovery 
in Value is only imaginary, and yet it is a Bar to the In- 
tail for ever. 

Where there is a Tenant for Life, with Remainder in 
Tail, and Remainder or Reverſion in Fee; if the Temat 
for Life be impleaded by Agreement, and he vouches the 
Tenant in Teil, who vouches over the common Vouchee; 

This bers the Remainder or Reverſion in Fee, tho” he 
in Reverſion or Remainder never aſſented to the Reco- 


mw 1 Co. Rep. | 

tif Tenant for Life alone ſuffers a Recovery, with- 
out the Conſent of him in Remainder, it is no Bar: 
Alſo a Recovery, the' well ſuffered, bars only where 


there is a Privity in Law; that is the Iſſue, and he in 
Remainder, and Reverſion, &c. 


It Mall not bar the Heir, who claims as a Purchaſer, 
and not by Deſcent; and a Stranger is not barred by a 
Recovery, 


Th 
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Recover), and Non-claim, as in Caſe of a Fine. 

Rep. 

: On ſuffering a Recovery, a Perſon may ſell and diſ- 
poſe of his Eltate as he pleaſes; but either a Fine or Re- 
covery may be avoided on Account of Error, or by Rea- 
ſon of Fraud and Deceit, Qc. 

By Statuts Recoveries are held to be good, without 
Conveyances from Leſſees to make Tenants to the Writ 
of Entry, Sc. ſo as fuch Tenants have conveyed to 
them an Eſtate for Life at leaſt. 

Purchaſers having been in Poſſeſſion of the Lands 


twenty Years, may produce Deeds making a Tenant for 
ſuffering any Recovery, and declaring the Uſes, which 


ſhall be allowed to be Evidence of it, tho' not regularly 
entered on Record. wah a 
And aſter that Space of Time, all Recoveries are deemed 


valid, if it appears there was a Tenant to the Writs, and 


the Perſons bad an Eſtate ſufficient to ſuffer them, not- 
withſtanding the Deeds are loſt, 14 Geo. 2. 

4. The Deep or BarGain AND SALE, is a Deed or 
Conveyance whereby the Property of Lands and Tene- 
ments is, for good and valuable Conſideration, granted 
and transferred from one Perſon to, another. 

Tis called a real Contract, where a Recompence is 
given by both the Parties to the Bargain ; as if one Bar- 
gain and Sell his Land to another Perſon for Money, 
the Money in that Caſe is a Recompence to him for the 
Land; and the Land to the other for the Monev. 1 Lilly. 

And if Money is mentioned to be paid in a Bargain 
and Sale, and in Truth none is; ſome Authors ſay, it 
may be a good Deed of Bargain and Sale, becauſe no 
Averment lies againſt that which is expreſly affirmed in 
the Deed ; except it be queſtioned as fraudulent. Dyer. 
Vet where a Deed expreſſes a Conſideration: upon a 
Purchaſe, others hold this will be no Proof upon a Trial 
that the Money was actually paid; but the ſame muſt be 
made out by Witneſſes. Syle. 

A Bargain and Sate of Lands in Fee, is to be by Deed 
indented and inrol/ed in one of the Courts at Wefiminfer,. 
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er in the County where the Lands lie, before the 'Cuffov 
Rotulorum, and luſtices of Peace. 

And the Inrollment muſt be made within ſix Months 
after the Date of the Deed, to be accounted at twenty- 
eight Days to the Month. 

But this extends not to Bargains and Sales for Terms 
of Years, &c. for they are good tho' not inrolled, nor 

by Deed indented. 27 fl. 8. 

ö The Death of eithet the Bargainor or r Bargainee, be- 
fore the Inrollment of this Deed, will not hinder the 

- Paſſing of the Eitate. 

[ But the Freehold is in the Barghinar: until it 1s wid 

l led, and therefore the Bargainee may not bring Action 

f of Treſpaſs before Entry had; yet tis ſaid he may Sur- 
render or Aſſign his Intereſt. - 1 Co. If. 

d By the Statute of Inrollments, the Eſtate ſhall not veſt, ex- 

a cept the Deed be-inrolled ; but this being done, it ſettles and 

þ veſts from the Beginning, according to the Statute of, Uſes. 

Where a Bargain and Sale of Land is made, it 228 

* the Freehold of the Lands, and alſo Reverfions Re- 

34 mainders, without Livery and Seifin. | N 

d Tho? in general no Perſon can make ſuch Deed of 
Bargain and Sale, that has not the Poſſeſſion. of the 


is Land at the Time of the Sale: For if be be not —.— 
7 Poſſeſſion, nor receives the Rents; to make it 

Ys there ought to be Livery, and the weed 1 to be Kale 
he on the — 8 Rep. ” 
y. Therelis a BAA (and SALE or Gaone, which a 
in Perſon may at any Time Sell, even tho an Execution be 
it coming out againſt him; unleſs. there is a private Truſt» 
10 between the Parties, and the Writ of Execution i is deli - 
in vere to the Sheriff. Ney. „A 


* But a Sale of Goods upon a Sunday will nat aber; the 


2 — and a Contract for the Sale of Goods, ſor 104. 
al or-upwards,: ſhall; not be good, Except the Buyer receive. 
be Part of the Things ſold ; or gives ſomething in ,Eatneſt 
5 to bind the Bargain; or ſome Note thereof be made in 


nm ligned by the Party, &c. 29 Car. 2. 
greement for the Sale of Lands muſt be in wa 
ting, — be ſigned by the Seller, or it will not be bind- 
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ing ; 'tho' a Guinea or other Money be given in Ear- 


neſt. 5 F - en 

On any Bargain or Contract, where there is not What 
is called Quid pro quo, it is void in Law, and termed a 
nude Contract: But if the Sum given be ever fo ſmall 
the Contract is good, | | 

And if a Contra or Bargain be to pay Money to an- 
other at a Day to come, and he dies betore, it ſhall go 
and be paid to his Executors, or Adminiſtrators. Dyer. 

5. Deeds of Giers and GranT ; a Deed of Gift is a 
Conveyance or Inſtrument, by which Lands and Tene- 
ments or Goods are paſſed trem one to another, 

And a Gift is of a larger Extent than a Grant, it be 
ing applied to Things moveable and immoveable; this 
Deed is alſo good, withont any Conſideration : But great 
Care muſt be taken that there be no Fraud in making it. 

For if a Gift and Conveyance of Lands be made with 
Intent to defraud a Purchaſer on ꝑood Confideration, as 
againſt ſuch Purchaſer it ſhall be dcemed void, vo 

And the Parties juſtif ing the ſame to be bona | fide 
made, ſhall forfeit a Year's Value of the Lands, Oc. and 
be likewiſe imprifoned. 27 E£4s. 4 K 

So it is where any Deed of Gift or Grant is made, of 
Lands or Goods, to deceive Creditors of their juſt Debts, 
as to the Creditors it is void in Law; but not againſt the 
Party himſelf that makes the Deed, or his'Executors, Sc 
againſt whom it remains good, 1 Inf. | Fog 

A general Deed of Gift of all a Man's Goods is lia- 
ble to Suſpicion of being fraudulent, tho“ a true Debt be 
owing to the Party to whom made; and it is void againſt 
ether Creditors, 

And the ſeveral Marks of Fraud in Law, are if a Giſt 
of Goods be general; if the Donor continues to poſſeſs 
and uſe the Goods ; if the Deed be made in ſecret or 
upon any implied Truſt and Confidence; or if dong 
whilſt an Action is depending. 3 KM. 

Therefore whenever a Gift is made in Satisfaction of 
a Debt, it is proper to have it done in a publick Manner, 
before Witneſſes of Credit; and that the Goods and 
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Chattels at the ſame Time be apprais d to the full Value. 
Hobart. | | P | 
In ſome Caſes, there is a G in Law; as where a 
Perſon is made Executor of a Will or marries a Woman, 
the Law in the one Caſe gives him the Teftator's Goods, 
and in the other Caſe the Goods of the Wife, liable to fa- 
tisfy Debts. 1 Co. Inf. : 
. A GrANnT, is a Conveyance in Writing of ſuch incorpo- 
real Things as lie in Grant, and not in Livery; and 
Grants are made by Perſons who cannot give but by Deed, 
Here the Things grantable are Reverſions, Advowſons 
in Groſs, Tithes, Rents, Services, Commons, and fuch 
like ; but generally we ſay Land is granted in any Deed, 
and the Words Gize and Grant, &c. of what hes in Grant, 


will amount either to a Gift, Grant, Feoffment or Re- 
leaſe, Ec. | 


1 There muſt be a Foundation of Intereſt in Grants, or 
5 =_ will not be good ; and the Law does not allow of 
A 
ir 


rant of Titles only, or imperfe& Intereſts, ot of 
Rights that are merely future, Bacon, 


d A Grant ſhall be taken in Favour of the Grantee ; alſo 
the Grantee himſelf is to take by the Grant, and not a 

of Stranger: In Caſe Lands are granted by Deed, the 

Is, Houſes that ſtand thereon paſs to the Grantee. r 

he And by the Grant of all the Lands, the Woods will 

fc. paſs; but Trees in Boxes, &c. do not paſs in fuch 3 

Grant, becauſe they are ſeparated from the Freehold. 1 ah 
ja” In every Grant there muft be a Grantor or Perſon 
be able to grant, and a Grantee capable of the Thing 

11 omething granted as is grantable; it is to be 
one in the Manner the Law requires, and there muſt be 
an Acceptance of the Grantby him to whom made. 

One attainted of Treaſom or Felony, may make a 
Grant and it ſhall be againſt all Perfors but the 
King, and the Lord of whom the Land is held; and 
againſt them too for his Relief in Priſon. © png 

If any Grants are made by Perfons Non ſane Mem- 
rie, they are are good, as to themſelves, but voidable by 
their Heirs, Cc. and tho' Infants, and Feme Coverts, are 
not capable to be Grantore, yet they may CET 
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But ſubject to the Diſagreement of the Huſband to 
the Grant made to his Wite, and of the Infant to his 
Grant at his full Age. Perkins. 

Where there appears to be Incertainty, or Impoſlibi- 
lity in Grants, or when they are againſt Law, they are 
judg'd void. 

6. A Leacz or Laps, Cc. is a Demiſe or Letting 
of Lands or Tenements to another for Term of Life or 
Years, under a Rent reletved, . 

All Leaſes that exceed three Years, are to be reduced 
into Writing; and if the Subſtance of a Leaſe be put in 
Writing, and ſigned by the Parties, tho' it be not ſcaled, 
it ſhall have the Effect of a Leaſe for Years. 29 Car. 2. 

And where a Leaſe is ſealed by the Leſſor, but the 

Leſſee hath not ſealed the Counterpart ; the ſame is bind- 
ing, ſo as an Action of Covenant may be brought agai::{t 
the Leſſor upon the Leaſe. Over. 
» If Articles of Agreement only are made, with Cove- 
nants to make a Leaſe for a Term certain, at and under 
ſo much Rent, this implies a Leaſe, and has been ſo ad- 
judged. 

Allo the Words to have and poſes Lands, in Conſide- 
ration of yearly Rent, will make a Leaſe of the Land; 
and a Licence to occupy and take the Profits, &c. a- 
mounts to a Leaſe. Croke Elix. | 

Leaſes may. be made for any Number of Years, or 
Months, &c. But the Term muſt have a certain Com- 
mencement, and Determination; and if by Reference to 
a — it may be made certain, the Leaſe will be 


i A Leaſe is frequently granted for twenty-one Years, 
if the Leſſee ſhall ſo long live, and is good, tho' it con- 
tains a Certainty in an Uncertainty. | | 
One makes a Leaſe from three Years to three . Years, 
it js good for ſix Years; but where a Leaſe is made in 


Writing for a Year, and ſo from Year to Year, as long 
as both the Leſſor and Leſſee ſhall agree, this is binding 
but for a Year. | 

Yet if the Leſſee does enter upon the ſecond Year, he 
"44 5 Baa bound to bold the Land, &c. that Year. 
Mad. Caf. It 


N 
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It is a Maxim in Law, that Rent on Leaſes muſt be 
relerved to him from whom the Land moveth ; as the 
Leſſor, or his Heirs, c. | | 

If a Leaſe is made for Years of Lands in Fee-Simple, 
rendering Rent to the Leſſor, his Executors or Aſſigne, 
during the Term; the Heir ſhall have the Rent as inci- 
dent to the Reverſion. Fr ; 

So where the Leſſor dies before the Day of Payment 
of Rent, it ſhall go to his Hetr ; but when it grows due 
in the Leſſot's Life-time, it goes to his Executors. 10 Co. 
Rep. 

Here it is ſaid the Rent is not due till the laſl Minute 
of the Day ; for which Reaſon, if the Leſſor die upon the 
_ whereon payable, and Rent is unpaid, his Heir ſhall 

ave it, 

And yet if it be paid that Morning, before the Leſſor 
dies, his Executors ſhall retain the ſame, 

In Caſe a Perſon makes a Leaſe of Lands, yieldin 
Rent at ſuch a Feaſt, or within one Month after ; 
the Leſſor dies between the Feaſt-Day and the End of 
the Month, the Rent muſt be paid to the Heir, and not 
the Executor ; becauſe until the Month's End it was not 
due. 1 Saunders. 

If a Tenant for Life dies on the Day on which the 
Rent was reſerved to be paid, his Executors, &c. in an 
Action upon the Caſe may recover the whole Rent of 
the Under tenants ; or if he die any Time before ſuck 
Day, a due Proportion thereof. Stat. 11. Geo. 2. 

Leſſees that hold over Lands after the Expiration of 
their Terms, ſhall pay double Rent ; and when Half a 
Year's Rent is due from any Tenant, and no Diſtreſs 
can be found on the Lands, the Leſſor or Landlord may 
ſerve an EjeQment on the Land, and have Judgment to 
recover, Oe. ; 

But a Leſſee in ſuch Caſe may within fix Months 
aſter file his Bill in Equity, and be relieved thereon. 
4. Geo. 2. e 

And if a Tenant in Arrear me Year's Rent, ſhall deſert 
and leave the Premiſſes, two Juſtices of Peace, at the 
Landloxd's Requeſt, may enter upon and — 
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Lands, c And if on Notice fixed by them, the Te- 


nant does not return and pay the Rent, his Leaſe ſhall 
become void. 11 Geo. 2. 


A Perſon. of common Right may diſtrain for Rents, 
tho' there be no Clauſe of Difireſ in the Leaſes, ſo as he 
have the Reverſion of the Lands. 1 /. 
be Diſtreſs for Rent is to be taken on the Land 
chargeable therewith ; and it muſt be made of ſuch 
Things whereof the Sheriff may make Replevin, and de- 
liver in 8 good Condition as at the Time of the Taking. 
Roell. Abr. 

Any Goods may be taken in Diſtreſs, as well as Cattle; 
another's Goods in the Tenant's Houſe, and Beafts of a 
Stranger in the Landlord's Ground, being Levant and 
Couchant, and having well reſted themſelves there, may 
be likewiſe diſtrained. 2 f. 

For the Land is Debtor for the Rent, and the Land- 
ors need not require whoſe Cattle they are that he finds 

rein. 

Where Goods or Chattels ſhall be diſtrained for Rent 
reſerved upon any Leaſe or ContraQt, if the Goods are 
not replevied by the Tenant within five Days after ſuch. 
Diſtreſs, and Notice thereof, they may then be appraiſed 
by two (worn Appraiſers, and ſold by the Perſon diſtrain- 
ing with the Under Sheriff, or Conſtable of the. Place, 

c. 


An Inventory is taken of the Goods diftrained in the 
Preſence of Witneſſes; and the Conſtable; c. muſt 
ſwear the Appraiſers, to appraiſe them truly; and the 
Debt being ſatisfied by the Sale, the Qverplus of the 
Money, if there be any, is to be left in the Conſtable's 
Hands, for the Owner's Uſe. 2 V. & M. | 

If any Tenant fraudulently carries away his Goods, to 
prevent a Diſtreſs, the Landlord within thirty Days after 
may diſtrain them, wherever they ate; add the Tenant 
and Perſons aſſiſting in the Fraud, ſhall forfeit. double 
the Value of the Goods. | 

And,where ſuch Goods gre concealed. in any Houſe: or 
Place, on Oath wade of reaſonable Ground of [ 


meat, Sr. but they ate commonly made by Leaſe tor 
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before a Juſtice of Peace, by his Warrant the Houſe may 
be broke open to diſtrain them. 

The Landlord may alſo diſtrain any Cattle of the 
Tenant's feeding on Commons. or Corn, Graſs, or 
Fruits growing on the Lands, and cut, gather, cute and 
diſpoſe of the ſame, c. t1 

This is in Caſe the Tenant does not before pay the 
Rent, and all Coſts and Charges, 11 Geo. 2. cap. 19. 

On a Reſcous of Goods diſttained, treble Damages 
and Coſts may be recovered againſt the Offenders, by 
Action on the Cafe. | 

And if any Diſtreſs or Sale be made, where no Rent 
is due, the Owner of the Goods difirained may by an 
Action of Tieſpaſs recover of the Perſons diſtraining. 
double the Value and full Coſts. 

7. The Deep or MurTtGAGE, is a conditional Convey- 
ance of Lands or Tenements, &c. as a Security far Mo- 
ney borrawed, | 

It is called Mortgage, becauſe the Lands are as a Dead 
Pleage, until the Mogey borrowed: is repaid ; or for that 
if the Money be not paid at the Day, the Land dies to 
the Debtor, and is forfeited to the Creditor. Lite. 

And Mortgages way be made in ſeveral Ways; as by 
Leaſe for a long Term, Leaſe and Releaſe, or Aﬀfignr 


2 _— Years, wherein a Pepper-Cora Rent is te- 
rve 

In which Deed there is contained a Prowifa or Condi- 
tion, that if the Money is paid at the Day agreed, the 
Deed ſhall geaſe and be void. | 

And here until Failure be made in Payment, the Mort- 
gagor holds the Lands; but if Failure is made, on 
which the Mortgagee enters on the Land, yet the Mort- 
Fagor has an Aquity of Redemption, and may call the 

* Accouat for his Receipt of the Profits. 
I af. ; 

Likewiſe the Mortgage, if he be minded to bar the 
Equity of Redemption, may call the Mortgagor to Ac- 
count, either to pay what is due, or be forecloſed of 
his Equity of Redemption; which the Court of 8 

* 
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will generally order: Though upon the Mortgagor's 
paying the Intereſt of the Money, theſe — then 
continue a long Time. | | 

The Right or Intereſt in Lands mortgaged is by Law 
in the Mortgagee before Forfeiture ; he has purchaſed 
the Land as it were upon a valuable Conſideration, as 
tie Law will intend, | 

For tho' the Mortgagor may redeem, yet it is not 
certainly known whether he will do ſo or not; and if 
he does not, the Eſtate becomes abſolute in the Mortga- 

ee, Who is eſteemed in Poſſeſſion on executing the 
13 2 Lilly Abr. | 

Therefore if the Money be not paid, whereby the 
ſame is forfeited, the Mortgagee may bring an EjeQ- 
ment without actual Entry. 

As the Mortgagor's Heir, is intereſted in the Condi- 

tion, he may pay the Money and fave the Forfeiture ; 
and ſo may Executors, &c. And it is held that Mort- 
are a Part of the Perſonal Eſtate, if it be not 
etherwiſe declared by a Mortgagee in Fee. 
The Perſonal Eſtate of the Mortgagor, ſhall alſo in 
Favour of the Heir, be applied to pay the Mortgage, 
where there are Aſſets beſides for the Payment of all 
Legacies. 2 Ventrit. 

In Caſe Lands are thrice mortgaged, it has been 
ruled in Equity that the third Mortgagee may buy in 
the firſt Incumbrance, and thereby ſhall hold againſt the 
ſecond Mortgagee. ol 
But that is, unleſs ſuch ſecond Mort ſhall ſatis- 
fy the Money paid by the third Mortgagee to the firſt, 
and alſo his own which he lent on the laſt Mortgage. 

And where Perſons having once mortgaged Lands, 
day, mortgage the ſame a ſecond Time, without diſco- 
„ 5 e firſt Mortgage, their Equity of Redemption 
will be forfeited, and the ſecond Mortgagee may re- 
deem, &c. by Statute 4 & 5 V. & M. | 

When Action of Zjedtment is brought for reco- 
vering Land, c. mortgaged, and there is no Suit in 
Equity for forecloſing or redeeming it, if the Perſon in- 
titled to redeem, ſhall, pending the Action, briog the 

Principal 
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Principal and Intereſt due, with Coſts, into Court, it ſhall 
be taken as a full Satisfaction of the Mortgage. 

And the Mortgagee ſhall thereon be obliged to recon- 
vey the Land to the Mortgager, and deliver up all Deeds. 

Geo. 2. 

/ 8. The DezD or SurrENDER, is an Inſtrument where- 
by a particular Tenant of Lands, &c. for Life or Years, 
does yield and give up his Eſtate, to the Perſon who has 
the immediate Reverſion or Remainder, fo that he may 
have the preſent Poſſeſſion thereof. 1 Co. Inf: 

There is likewiſe a Surrender without Deed, called a 
Surrender in Law; as where à Perſon has a Leaſe of a 
Term, and during the Term of his Leaſe takes a new 
Leaſe of the ſame Lands, it will be a Surfender in Law 
of the former Leaſe. . \ 

And this Surrender ſhall take Effect, tho* the ſecond 
Leaſe be for a leſs Term than the firſt; and altho' it is 
made upon Condition, or be a voidable Leaſe, for both 
the Leaſes cannot ſtand together in one Perſon. 5 Rep. 

A Leaſe is made for Years, to commence at a future 
Day, this Intereſt may not be ſurrendered by Deed ; but 
if the Leſſee before the Day does accept of a farther Leaſe 
of the Land, thereby the firſt Leaſe becomes ſurrendted 
in Law. | ; 

And thus the Surrender wrought by Operation of Law, 
is of greater Efficacy than that made by Deed, entered into 
by the Party. 6 Rep. | 

In the making a Surrender, the Surrenderor mult have an 
Eftate in Poſſeſſion of the I.ands ſarrefiflered ; the Sur- 
rendree is to have a higher or greater Eſtate in his own 
Right, than the Surrenderor hath in the Land, that the 
Surrenderor's Eſtate may be d:owned therein; and he 
muſt be ſole ſeiſed'of his Eſtate in Reverſion, Cc. 2 Rol['s 
Abr a 


A Surrender may be abſolute, or conditional, and be to 
a Uſe ; but itcannot be made of an Eſtate in Fee, by the 
Common Law; nor may one Termor regularly ſurrendet 
to another. | e 


" 
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If a Leſſee for Life ſurrenders to one in Remainder for 
Years, it is void. Croke Elia. 
9. AWitrt, or Lasr Witt and TESTAMENT, is a 
ſolemn Inſtrument in Writing, whereby a Perſon declares 
his Mind and Intent, as to the Diſpoſition of his Lands, 
Goods or other Eſtate, or of what he would have done af- 
ter his Death. Lite. f | 


In a Will where Lands are given, the Gift is called 3 


Deviſe; but when Goods and Chattels are given, they are 
termed a Legacy: And in a Will of Goods there muſt be 
an Executor appointed, but he has nothing to do with the 
Freehold Lands. 1 . | 

All Perſons that have a ſole Eftate in Fee-Simple, of a- 
ny Lands or Tenements, may deviſe and give away the 
ſame by Will to whom they think fit; and this extends to 


Perſons ſciſed in Coparcenary, or as Tenants in common. 


- H.'8. 
2 ads intailed are not deviſable, only thoſe held in Fee, 
and Goods and Chattels; and Wills made by Infants, Oc. 
or Perſons not of ſound Memory, are deemed not good in 
Law; but 'tis ſaid an Infant at the Age of fourteen may 
make a Will of his Goods or Chattels. 

By the Statute for Prevention of Frauds, Wills and De- 
viles of Lands, &c. ſhall be in Writing, and ſigned by the 
Deviſor, or ſome other by his expreſs Directions, in the 
Picience of three credible Witneſſes. 

And no Will made in Writing ſkall be revoked, but by 
ſome other Will that is made in Writing, or by cancelling 
the ſame by the Teſtator himſelf, or by bis Direction, &&c. 
29 Car. 2. | 

Where a Man by Will deviſes all his Lands and Tene- 


ments, all the Lands he hath in Poſſeſſion, and alſo in Re- 


vetſion do paſs : Though if a Perſon having Lands in 
Fee, and other Lands for Years, does make ſuch Deviſe of 


all his Lands, &c. thoſe in Fee Simple only paſs thereby. 


2 Danvers's Abr. 

* [is held that Lands bought after the making of a 
Will, ſhall not paſs by the Deviſe of all Lands and Eſtate, 
whereot the 'Teltaztor ſhould die poſleſſed ; = ; 5 

vi 
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Deviſe of Lands is not good, if the Deviſor at that Time 
had nothing in them. | 

In ſuch Caſe a Deviſe of perſonal Things will be con- 
ſtrued good, tho' the Teſtator had them not at the Time of 
making his Will. 1 Salk. 

There are likewiſe ſome other Differences ; a Term 
may be deviſed by Will to one for Life, with a Remain- 
der to another for the Reſidue of the Term. 

But a perſonal Chattel may not be given to one durin 
Life, with Remainders to others; yet the Uſe thereof may, 
and the Thing itſelf afterwards to another. Noy. 

By way of future Executory Deviſe, Land may be 
Ceviſed to an Infant in his Mother's Belly, and be good; 
'tis otherwiſe by a Grant or Gift, where there ought to be 
one of Ability to have preſcntly. 

If the Lands are deviſed by Will to a Perſon, to hold to 
him for ever, the Deviſee ſhall have a Fee-Simple ; ſo 
where Land is given to one to diſpoſe of at his Pleaſure ; 
or when a Man deviſes that ſuch a one ſhall be his Heir, 
and have all his Inheritance. 

But if a Deviſe of Lands be to one, without any more 
Words; or if it is of all a Man's Eſtate, it paſſeth only 
2 Eſtate for Life, and not a Fee by Implication, Ho- 

art. 

The Law requires Certainty in the Deſcription of Per- 
ſons and Things in a Will ; and if Land be given to a 
Man who ſhall marry the Teſtator's Daughter, or to him 
and his Children, Ec. it is certain enough. 

A Condition in a Will, that a Woman ſhall not marry 
ſuch a Perſon, or without Conſent of another, is unlaw- 
ful and void; except the Portion on the Marriage be li- 
mited over to ſome other Perſon, who in that Caſe may 
have the Legacy. 1 Med. 

If a Man deviſes One thouſand Pourds to his Daugh- 
ter, at the Age of twenty one Years, and ſhe dies before, 
the Legacy is extinguiſhed and gone. 

But in Cale ſuch Legacy had been to be paid her at 
that Age, it is then Debitum in preſenti, & folvendum in 
futuro, by Conſtruction of Law, and the Daughter's Ad. 

. E 2 miniſtrator, 
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miniſtrator, Ic. ſhall have it on her dying before. 2 
Ventris. 

Vet it is ſaid that Words in Wills ought to be always 
conſtrued according to the Intention of the Parties that 
make them, as near as can be collected; and the Intent in 
a Will ſometimes makes Eſtates paſs contrary to the Rules 
of Law, with Reſpect to other Deeds, 

No Will has Force till after the Death of the Teſtator ; 
but then it gives and transfers Eſtates, and alters the Pro- 
perty of Lands and Goods, as effeQually as any Deed or 
Conveyance executed in a Man's Life-time. 

And thereby Deſcents may be prevented, Eſtates in 
Fee Simple, Fee-Tail, for Life, or Years, may be made; 
and he that takes Lands by Deviſe is in Nature of a Pur- 
chaſer. Litt. 

A Perſon can make but one Will to take Effect; tho 
he may make as many Codici/s as he pleaſes. 

Phe laſt Will made; or where in a Will there hap- 
pens to be two Deviſes of the ſame Thing, the laſt De- 
viſe only ſtands in Force: But when the Teſtator is mov- 
ed to make his Will by Fear or Threatning, in order that 
he may be at Quiet, &c. it may be ſet aſide. 4 Shepherd's 
Abr. | 

And ExecuTor of a Vill is to aſſent to the Deviſe of 
Goods, Cc. and he is to make an Inventory of all the 
Goods and Chattels of the Teſtator, with their Value, 
c. in the Preſence of two Legatees, or other ſufficient 
Perſons. F 

Then the Executor muſt prove the Will in the Spiritual 
Court, by his own Oath, or by Witneſſes, if required, and 
the Copy thereof in Parchment delivered to him under the 
Ordinary's Seal is called the Probate. - 

After this is done, the Executor is to pay all Debts, be- 
fore Lezacies, in the following Order, viz. The Charges 
of the Funeral being fiſt ſatisfied, the King's Debt ſhall 
be preferred ; then Debts on Judgments, and Statutes or 
Recognizances, thoſe due on Mortgages, Bonds, and o- 
ther Specialties, Rent on Leaſes, Servants Wages, Debts 
on Shop Books, &c. | "MG 
| ; 1 
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And if an Executor pays the Debts in any other Order, 
he is liable to the Payment of any Debt of a higher De- 
gree out of his own Eſtate, by -the Cammon Law. 
Ploꝛuden —_—_ 

The Executor is to pay the Legacies, after the Debts, 
and he may prefer a Legacy to himſelf: Alſo he may pay 
what Legacies he pleaſes firſt, or give to each Legatee a 
Part, in Proportion, on there not being enough for paying 
every one his whole Legacy. | 

And here the Executor is not bound to Order, as in 
the Caſe of Debts due from the Teſtator. 2 Vertr. 

An ADMINISTRATOR, is he who has the Goods of a 
Man dying inteffate, without Will, committed to his 
Charge z and all ſuch Goods as come to the Hands of 
the Adminiſtrator, ſhall be A et to make him chargeable 
for Debts to Creditors, as Executors are to the Creditors 
and Legatees. 2 Inf. | | 

The Perſons to whom Adminiſtration is grantable by the 
Ordinary, are as follow ; . 

Firſt to the Huſband of the Wife's Goods and Chattels, 
and to the Wife of the Huſband's Goods. vets 

If there is no Huſband or Wife, then to the Children 
either Sons or Daughters. 

In Cafe there be no Children alive, to the Father or 
Mother ; after whom to a Brother or Siſter of the whole 
Blood or half Blood, 

And if there are none ſuch, to the next of Kin, an Un- 
cle, Aunt, or Couſin, 

Laſtly to a Creditor of the Deceaſed, or any other Per: 
ſon at the Ordinary's Diſcretion. 3 Cat. | 

And after the Adminiſtrator has paid all Debus, he is to 
make a Diſtribution of the Surpluſage, acegrding to Law ; 
as one Third to the Wife, and the Reſidue equally among 
the Children, and their Repreſentatives. 

Where there are no Children, a Moiety of the Per- 
ſonal Eſtate ſhall go to the Wife, and the reſt equally to 
the” next of the Kindred ; and if there is no Wite but 
Oren, the whole ſhall be divided among - ſuch 

luldren ; if there be neither Children or Wiſe, it ſhall 
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remain to the neareſt of Kin in equal Degree. Stat. 22 & 
23 Car. 2. ; 

In Cafe Children die after their Father, without Wife 
or Child, the Mother, and every Brother and Siſter, and 
the Repreſentatives of them, ſhall have equal Share in 
their Perſonal Eſtates. 

But no Repreſentatives are allowed after Brothers and 
Siſters Children; and thoſe advanced in the Inteſlate's 
Liie time, are excepted, 

Tho' the Heir at Law is to have a Share in the Diſlri- 
| bution, 1 Jac. 2. | 


IV. Of Moot Points or Caſes. 


£ HE Word Moor (as derived from the Savon, 
Matian, to Plead) is a Term uſed in the Inns of 

Court, and ſignifies that Exerciſe or Arguing of Caſes, 

which young Barriſters and Students have been uſed to 

ee at certain Times, the better to qualify them for 
raQtice, and Defence of Clients Cauſes, 

And the Place where ſuch Meet Caſes were argued, was 
antiently called the Moor-Hall; at which Time the Ben- 
chers choſe a Bailiff of the Moots : There was likewiſe an 
Exerciſe termed Bolting, which Word intended a private 
Arguing of Caſes. 

n theſe Exerciſes, two Barriſters ſat as Judges, and 
three Students brought each a Caſe, out of which the 
Judges choſe one to be argued, v hi:h being done, the 
Students firſt argued it, and after them the Barriſters. 

Alſo there was an Afternoon's Exerciſe or Meet, for the 
Inſtruction of young Barriſters, called the Parwi/e, bear- 
ing the fame Name originally with the Parvifie in Ox- 
ford: Of this Chaucer ſays, | 


A Serjeant at Law that were and wiſe 
r \ 
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tinguiſh them from the Counſellors or Benchers admitted to 
plead within the Bar, as the King, Queen, or Prince's 
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By the antient Orders, à Perſon could not be called to 
the Bar, to plead Caules in our Courts, in leſs Time than 
eight Years, now reduced to ſeven: if they were not called 
Ex gratia. 

The Exerciſes uſually done by them, were twelve grand 
Fonts, performed in the Inns of Chancery, in the Time of 
the Readings, and twenty four petty Moots in the 'Term 
times, before the Readers of the reſpeQive Inns. 

A Barriſter newly called was alſo obliged to attend the 
Exerciſe of the Houle the'fix next long V acations, in Lent 
and Summer; and thereupon for thole three Years, he hes 
been {tiled a Vacatien Barriſter. 

But- ſuch young Counſellors and others are genera!! 
termed Uzter Barriſters, or leaders offer the Bur, to diſ- 


Counſel] are. | | | 2 

A great many of the Exerciſes, formerly required to he 
n by Perſons, before they were called to the Har, 

m to de of late diſpenſed with, which makes their Ad- 
miſſion more eaſy. | 

All Attornies are now to ſerve a Clerkſhip of hve Tears, 
and be examined, ſworn and admitted by the Jadges in 
open court, and afterwards inrolled, before they ſha/l he 
allowed to practice in the Courts at We/f/minfer x, and if 
they ſue out any Writ, or ac in thoſe Courrs, withoue 
being ſo admitted, &c- they are liable to a large Pe- 
nalty. | 
As they are likewiſe, if they do not take the Oarhz to 
the Government, and ſhall be diſab led. 

And the Courts of Law and Equity, for the Arguing. 
Trying and Determining all Caſes, and'which ate always 
attended by the ableſt Counſellors and Pleaders, are thete 
following. | ” TT | 

1. The Cyuaxcexy, or the High Court of Chancery, ſo 
termed, becauſe it is the higheſt Court of Judicature in 
this Kingdom, except that of the Parliament. 

In Chancery the Lord High Chancellor preſides, who. is 
the chief Adminiſtrator of Juſtice next to the Sovereign; 

E 4 and 
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and is inveſted with the King's abſolute Power, govern- 
ing his Judgment purely by the Law of Nature and Con- 
ſcience, "0 
There is however in the Chancery an Ordinary Court 
of Law, whence iſſue original Writs, Commiſſions, Scire 
Facias's, c. for which this Court is always open, in Va- 
cation as well as Term-time; whereas other Courts are 
confined to the Term ; It likewiſe holds Plea of all perſo- 
nal Actions, by or againſt any Officer of the Court. 
But a Cauſe cannot be tried by Jury in this Court; fer 
if the Parties proceed to ſue, the Record is to be ſent into 
B. R. and try'd there, after which it is reinanded into 
Chancery. 1 5 
Here the Extraordinary Court of Eguity, is that wherein 


the Lord Chancellor has an unlimited Juriſdiction in Caſes - 


of Equity, which he exerciſes n moderating the Rigour of 
2 Law, and giving Remedy by Way of Bill and An- 
wer. n 

It is here Relief is given to Infants, notwithſtandin 
their Minoriy'; and for or againſt Feme Coverts: a 
Frauds and Deceits are relieved, for which there is no 
Redreſs at Common Law; Breaches of Truſt and Confi- 
dences ; and Accidents, as 'to relieve Obligors, Mortga- 
gors, c. againſt Penalties and Forfeitures. 30 
And this court may oblige Executors to give Security 
und pay Intereſt for Money long in their Hands; order 
the Performance of a Will : Decree who ſhall have the 
'Tuition of a Child ; confirm Title-Lands, when Deeds 
are loſt ; make Conveyances, deficient through Miſtake, 
good and perfect; oblige Men to come to Account with 
each other, &c. 4 Jul. a | 

But in Suits where the Subſtance of them tends to the 

Overthrow of an Act of Parliament, or any fundamental 
Point of the Common Law, and whenever the Party can 
have his Remedy at Law, he ought not to be relieved in 
Chancery. ä | 
Alſo he Chancery will not retain a Suit generally for 
any Thing that is under 10/. Value, nor for Lands, 24 
. | " > 4 un 
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under 40 f. per Amum, except it be in a Caſe of Charity, 


1 Dawvers Abr. 
Where there is any Error in Proceedings, there may be 


' a-Bill of Review, or Appeal to the Houſe of Lords. 


2. The Kinc's Bexcn, which is the Supreme Court 
of the Common Law, wherein the King of Eng/and ſome- 
times ſat in Perſon, and is ſtill preſumed in Law to fitthere, 
but repreſented by his Judges. 4 uf. 

All Crimes that are againſt the publick Good, tho' the 
do not injure any particular Perſon, are under the Cogni- 
zance of this Court; for it is the Cuffos morum of all the 
Subjects of the Kingdom. 1 

So that no private Subject can ſuffer any Kind of Vio- 
lence or Injury, againſt his Perſon, Liberty or Poſſeſſions, 
but a proper Remedy is here afforded him, not only for 
the Satisfaction of Damages ſuſtained, but likewiſe for th 
Puniſhment of the Offender. 2 Hawkins. | 

This Court is now: divided into a Crown Side, which 
determines, criminal Matters of all- Kinds, wherein the 
King is Plaintiff ; as Treaſons, Felonies, Murders, Rob- 
beries, Breaches of the Peace, and all other Cauſes that 
are proſecuted by Indictment, or Information; &. 

And a Plea- Side for trying Civil Cauſes, which holds 
Coynizance of all Actions commenced by Bill or Writ; . 
as Actions of Debt, upon the Caſe, Treſpaſs, Ejectment, 
Sc. againſt any Perſon in the Cuſtody of the Manſbal of 
the Court, as every one ſued here is ſuppoſed to be by 
Law. 4 If. I 

The Court of King's Bench has Power to regulate all 
the Courts of Law in the Kingdom, ſo that they do not 


exceed their Juriſdictions, nor alter their Forms, Sc. 


It may reverle erroneous Judgments given in inferior 
Courts, and puniſh the Magiſtrates and Officers for 

Corruption. | | 925 
Into this Court Indictments from the inferior Coutts 
are frequently removed by Certiorari ; and it may award 
Execution againſt Perſons attainted in any other--Courts, 
or even in Parliament, on Removal of the Record, and 

their Perſons by a Habeas Corpus. Hale's Hiſt. 
E 5 Likewiſe 
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Likewiſe it grants Habeas Corpus's to relieve Perſons un- 
juſtly impriſoned ; and Writs of Mandamus for reſtoring 
Ofcers of Corporations, Ec. as alſo Freemen disfranchi- 


ſed ; and from hence iſſues the Writ 2% Warrante againſt 


thoſe that uſurp Franchiſes and Liberties againſt the King, 
to ſeize the Liberties. 

This Court may commit Perſons to what Priſon they 
think fit ; and Bails any Perſon whatſoever ; it grants Pro- 
hibitions to other Courts ; and may repeal the King's 
Letters Patent by Scire facias, &c. 

3. The Common Peas, termed otherwiſe Commer 
Bench, is one of the King's Courts now held conſtantly 
in Weflminfler Hall; but in former Times was moveable, 
and followed the King. , 


It hath Iuriſdiction in all Cauſes concerning Lands and 


Inheritances, of which Fines and Recoveries paſs, and 


other Actions real by original Writ ; and in perſonal and 
mixt Actions, it hath a concurrent juriſdiction with the 
King's Bench. 4 Inf. 

Agcording to Forte/cue, this Court ſeems to have been 

the only Court for real Caufes : But it has no Cogniſance 
of Pleas of the Crown; and Common Pleas are all Pleas that 
are not ſuch, 

And regularly it cannot hold Plea in any Actions, but 
by Writ out of Chancery returnable in this Court; unleſs 
it be by Writ of Privilege or Bill for or againſt an Officer, 
or Other privileged Perſon of the Court. 

The Actions belonging to this Court come here, either 


by Original, Arreſts and Outlawries ; or by Privilege, or 


Attachment ; or out of inferior Courts not of Record, by 

Pore, Recordare, Accedas ad Curiam, Writ of falſe Judg- 

ment, &c. X 7 
But no Perſons are permitted to plead at the Bar, or to 


fign any « 1g Pleadings in the Common Pleas, only Ser- 
jeants at Law . 

4. The Excxytques, an ancient Court of Record, in 
which all Cauſes concerning the Rights and Revenues of 
the Crown are heard and determined; tho? it is accounted 
the laſt of the four Courts at Wefminber, 


In 
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In the Exchequer there are divers Courts, yet the uſu- 
al Diviſion of it is into two Parts only, for Diſpatch of Bu- 
fineſs, one of which is chiefly converſant in the judicial 
Hearing of Cauſes, and the other called the Receipt of the 
Exchequer, employed in the Receiving and Payment of 
Money. 4 Inft. 

The judicial Part of the Exchequer is a Court both of 
Law and Equity; the Court of Law, being held in the 
Office of Pleas, according to the Courſe: of the Common 
Law, before the Barons, and where all the Officers and 


Clerks, the King's Tenants and Farmers, Debtors, and 
Accountants, c. are privileged to ſue and be ſued in like 


Actions as in B. R. or C. B. 

And the Court of Equity. is held in the Exchequer- 
Chamber, before the Lord Treaſurer, Chancellor or 
Under-Treaſurer, and Barons; but generally before the 


Barons only, for the Lord Chief Baron is the Chief 


Judge. 


In this Branch of judicature the Proceedings are by 


Engliſb Bill and Anſwer, according to the Practice of the 
Court of Chancery, with this Difference, that the Plaintiit” 


muſt ſet forth that he is Debtor to the King, whether he 
be ſo or not- 


It is in this court of Equity our _ uſually exhibit 


Balls for the Recovery of their Tithes, Sc. The King's 
Attorney General does. allo here bring Bills for any 
Matters concerning, the Crown; and a. Bill may be 
exhibited againſt. the Attorney. General by. any Perſon 


grieved in any Cauſe proſecuted on Behalf of the King, to 


be relieved therein. | 

The leading Proceſs here is a Wiit of Subpana,..or Que 
minus, which laſt goes into Hales, where no other Pro- 
ceſs out of Courts of Law ought to run, except a Cafias 
Utlagatum, ; 

For difficult Matters in L.aw, there is a Court of Ex- 
ebequer Chamber, where all the Judges are aſſembled, and 
into which Cauſes are adjourned, when there are two, Jud- 
ges againſt two in Opinion and judgment, that they can- 
not be determined in other Courts. 

5 The 
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$: The As815es, is the Court where the Writs and Pro- 
ceſſes of Miſe are handled or taken, before an Aſſembly of 
Knights, and other Gentlemen, with the Judge or Juſtice, 
in a certain Place, and at a Time appointed. 

In Reſpect to which, all the Counties of England are 
divided into ſix Circuits, and two Judges are commiſſioned 
to * each Circuit, who hold their Courts of Aſſiſes twice 
a Year in every County, except Midaleſeæ, and try and de- 
termine Cauſes both Civil and Criminal, 

For by Commiſſion of Oyer and Terminer directed to them 
and many other Gentlemen of the County, and a Commiſſi- 
on of Gao. Delivery, they are authoriſed to try Treaſons, 
Felonies, and every Priſoner in Gaol, committed for any 
Offence whatſoever, 

And by their Commiſſion of He they are empowered 
to take Aſſiſes and do Right upon Writs of Aſſiſe brought 
before them by ſuch Perſons as are put out or diſſeiſed of 
their Lands and Poſſeſſions; but this is now uſually done 
by Ejectment. | | 

Alſo by Commitſion of Nzf Prius, Civil Cauſes grown 
to Iſſue are brought down in the Vacation, and tried at the 
Aſſiſes by a Jury of twelve Men of the County where the 
Cauſe of Action ariſes, before the Day of Appearance ap- 
pointed for the Jury above. 4 Inf. 2 

This is ordained for the Eaſe of the Parties, Jury and 
Witneſſes ; and on Return of the Verdi& given by the 
Jury to the Court above, the Judges there give Judgment, 

Where Cauſes are too difficult for the Judges of Aſſiſe, 
they ſhall be referred to the Juſtices of the Bench, to be 
ended. 9 Ed. z. 

6. The County Cour; this is the Chief of the in- 
ferior Courts, and is a Court kept by the Sheriffs of every 
County, being divided into two Kinds ; one retaining the 
general Name, held Monthly by the Sheriff or his De- 

at ; , : * 
f The other called th: Turn, which is held but twice a 
Year, viz. within a Month after Eafter and Michaelmas ; 
and aſter this is the King's Leet through all the County, 
to- inquire of Treaſons, Felonies, and Breaches - the 
| eace, 
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Peace, c. and puniſh Offences: It is a Court of Re- 
cord, of which the Sheriff is Judge. Crompton's Jur. 

It is obſerved that before the Courts of Weftminſler were 
ereted, the County Courts were the chief Courts of the 
Kingdom ; and in former Times had the Cognizance of 
great Matters, as appears by Glanvil, and other Writers, 
till they were reduced by Magna Chara. 

But the County Court ſtill retains the Determination of 
certain Treſpaſſes and Debts under 40s. And by Virtue 
ofa Writ of Juflicies, the Sheriff may hold Plea of Debt 
and other perſonal Actions above that Sum; for this 
Writ is in the Nature of a Commiſſion to him to do it. 
Briton. | 

By Recordare, &c. Cauſes are removed out of this 
Court into B. R. 

7. The CourxT-LzerT, a Court of Record ordained for 
Puniſkment of Offences againſt the Crown; and is faid to 
be the molt antient Court in the Kingdom. 

This Court is incident to a Hundred, as a Court-Baron 
is to a Manor; and it inquires of all Crimes and Offences 
under High Treaſon; but ſuch as are 5 with Loſs 
of Life or Member, are only inquirable and preſentable 
here, and to be certified over to the Juſtices of Aſſiſe. 
Stat. Ed. 3. 

Antiently this Court was called the Fiew of Franck- 
pledge, becauſe the King was there certified by the Fiew 
of the Steward, how many Perſons were within every 
Leet ; likewiſe Perſons were here bound with Sureties or 
Pleages for their Truth. | 

All Perſons above the Age of twelve Years, having re- 
main'd within the Leet for a Year and a Day, may be 
ſworn to be faithfyl to the King by our old Laws; and 
the People are to be kept in Peace, &c. 4 A. 

And every one from that Age to Sixty, is oblig'd to do 
Suit in this Court ; except Peers, Clergymen, &c. and un- 
leſs they are liable to appear at the Sheriff's Turn. 

The Steward is the Judge of the Leet, and which 
ought to be held twice every Year, in like Manner as 
the Turn ; but ſometimes it 13 kept only once a voy 

an 
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and that by Cuſtom is good. And here the Steward has 
Power to ele& Officers, as Conſtables, Tithingmen, c. 
as well as puniſh Offenders. Kitchen. 

In this Court the uſual Puniſhment, is by Fine and 
Amercement ; the former aſſeſſed by the Steward, and 
the latter by the Jury, being twelve Freeholders or Re- 
ſiants, and for both of which the Lord may have an Acti- 
on of Debt, or take a Diſtreſs. 

8. The CovurT-Baron, which is a Court that every 
Lord of a Manor has within his own Precin&t ; and in an- 
tient Times, the Lords of Manors were ſtiled Barons. 

It is held by Preſcription, and is of two Natures, viz. 
by the Common-Law, which is the Freeholders Court, of 
which the Freeholders, being Suitors, are the Judges; 
and by Cujtom, which is called the Cu/lomary Court, and 
concerns the Cuſtomary Tenants and Copyholders, where- 
of the Lord or his Steward is Judge. 

A Court Baron may be of this double Nature, or one 
may be without the other. 4 Rep. "il 

In the Freeholders Court, that may be held every three 
Weeks, they have Juriſdiction in trying Actions of Debt, 
Treſpaſs, c. under 40s. but on Recovery of a Debt, 
they cannot make Execution, as other Courts may, but 
muſt diflrain the Defendant's Goods, and keep them till 
Satisfaction is made. | 

"Tis in the Cuſtomary Court-Baron, that Eſtates are 
paſſed by Surrenders, Admittances, &c. But this Court 
is uſually held only once or twice a Year along with the 
Couit-Leet, unleis it be on Purpoſe to grant an Eſtate, in 
which Caſe it is held as often as requiſite. 2 f. 

Here the Hemage Jury of Copyholders inquire that 
their Lords loſe not their Services, Duties or Cuſtoms, 
but that the Tenants do their Suits of Court, pay their 
Rents and Heriots, &c. 

They alſo preſent the Deaths of Tenants, Sutrenders 
of Eſtates, and all Treſpaſſes, &c. 4, Ed. 1. 
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Of AcTions and Su1TSs, in Caſes proſecuted 
in the Courts at Weſtminſter. 


1. The Action or Desr, is a Suit given by Law 
where a Perſon owes another a certain Sum of Money, 
on Bond, or Contract for a Thing fold, which the 
Debtor refuſes to pay at the Day agreed ; then the Cre- 
_ ſhall have this Action againſt him to recover the 
ame. 

And where Money is due upon any Specialty, that is 
” Deed under Hand and Seal, this Action and no other 
ies. 

Here if a Perſon acknowledges by Deed, that he has 
ſo much of another's Money in his Hands, an Action of 
Debt will lie for it ; alſo where one owes Money to an- 
other, who hath his Note without Seal, Action of Debt 
lies on a Mutuatus. 

But the Defendant may therein wage his Law, which 
he cannot do in an Action of the Cafe, brought upon 
Promiſe of Payment. 4 Coke's Rep. 

Action of Debt is generally proſecuted on a Bill, Bond 
or Loaſe, Cc. And in Debt on ſingle Bill, a Defendant 
may plead Payment belore the Action brought in Bar 
thereof ; and on Bord; he may bring in the Principal, In- 
tereſt, and Coſts, pending the Action, and thereupon be 
diſcharged. 4& 5 Arn. 

4. The Action uyon THE Cass, is a general Action 
that is given for Redreſs of Wrongs and Injuries, done 
without Force, and which by Law are not provided 
againſt. 

I is ſaid to have its Name, on Aecount of the whole 
Cauſe or Caſe being ſet forth in the Writ ; and there is 
no other Action lies in the Caſe. 

By Statute 'tis ordained, that this\AQion ſhall be had, 
rather than any Perſons ſhall depart the King's Courts Re- 
medileſs ; wherein there may be the Ike Proceſs, as in 

Actions of Debt or Treſpaſs. 13 Lad. 1. 
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In general Action of the Caſe lies for Nonfea/ance where 
a Perſon omits that which he ought to do, according to 
Promiſe, to the Damage of another ; and for Malefeaſance, 
when one does ſomething which ought not to be done ; 
and Misfeaſance, where a Thing is undertaken, or the 
Law requires a Perſon to do it, and he doth it otherwiſe 
than he ſhould. Croke Car. 

The Actions are as various under theſe Heads, as the 
Torts and Injuries upon which they are founded. 

For Deceits in Contracts, Bargains and Sales; as where 
one ſells another adulterated Wine, Corn full of Sand or 
Gravel, Wares by falſe Weights or Meaſures, &c. war- 
rants a Horſe to be found, or Clothes to be of ſuch a 
Length, and they are not ſo, Action upon the Caſe will 
lie. 3 Danvers Abr. 

So for any private Nuiſance or Annoyance to a Perſon's 
Houſe, Water, Way, Light or Air, by building, divert- 
ing, ſtopping, &c. whereby he is endamaged. 2 Roll. 

3. The AcTion or Account, is an Action that lies 
againſt a Perſon, who by Reaſon of his Office or Buſineſs 
undertaken, 1s to render an Account to another, but re- 
fuſes to do it; as a Bailiff or Receiver to a Lord and 
others. 

If a Man makes one his Bailiff of a Manor, he ſhall 
have a Writ of Account againſt him as Bailiff, and in 
Caſe he appoints him his Receiver, to receive Rents or 
Debts, &c. he may have Account againſt him as ſuch. 
Fitzherbert. | 

But a Bailiff cannot be generally charged as a Receiver, 
nor a Receiver as Bailiff. 

Where a Perſon receives Money to another's Uſe, he 
ſhall have Action of Account againſt ſuch Perſon as his 
Receiver, tho' he was not appointed Bailiff or receiver; 
alſo if one pays Money to another, he may have this Acti- 
on againſt him for the ſame received to his Uſe, 

Tho' here the Party may diſcharge himſelf, by alledg- 
ing that it was for ſome Debt, ot to C 


ſome other Perſon, which he hath done, &c. 1 Lilly 
This 


Abr. 


paid by Order to 
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This AQion is now not ſo much uſed as formerly, 
there heing no Damages given by it. 

4. The Acriox or Covenanr, is ſuch as is brought, 
where a Man is bound by Covenant in a Deed, entered 
into by him and other Perſons to do, or not to do ſome 
AQ or Thing agreed between them, when he- hath broke 
the ſame, | | 

In Caſe it be agreed, that one Perſon ſhall pay 100 J. 
to another for certain Lands, this is a mutual rea} Cove- 
nant mand Action of Covenant lies, if the other Party 
refuſeth to convey, Cc. 2 Mod. 

A Perſon makes a Leaſe for Years, and then turns the 
Leſſee out of the Lands, he may have Action of Cove» 
nant againſt the Leſſor, tho“ there be no expreſs Cove- 
nant in the Deed. | 9p 56 

Yet in Caſe 'a Stranger enters before' ſuch Leſſee, 
he ſhall not have an Action upon this Ouffer, becauſe he 
was never a Leſſee in Privity to have Covenant. Yeb 
werton. | | 
On a Bond Action of Covenant lies, for it proves an. 
Agreement; tho? when only a Hand is to a Writin 
and no Seal thereto, Covenant does not lie z but Afi 
of the Caſe upon Breach of the Agreement. 2 Danvers, 

5. The Acriod oy Dirinvz, is an Action that lies 
againſt one who has got Goods or other Things delivered 
_ him to keep, and he afterwards refuſeth to deliver 
them. 

For any Thing certain and valuable, wherein one 
may have Property, Detinue will lie; in which Action 
the Thing detained is generally recovered, and not Da- 
mages; tho' if a Man cannot recover the Thing itſelf, 
he ſhall recover the Damages for it, and alſo for the 
Detainer. 1 ay | : | 

If on the Delivery of Goods, the Perſon to whom 
they are delivered dies, Action of Detinue may be 
brought againſt his Exechtors, or any one to whoſe 
Hands they come : And where the Goods are delivered 


over to another, this AQtion ſhall be immediately had 
againſt the 1econd Perſon. 4 
| * 
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And notwithſtanding the Party deliver the. Things to 
a Perſon that has Right to the ſame, yet tis faid he is 
chargeable, 2 Danvers. | 
A Man may likewiſe have a general Detinue againſt 
one that finds his Goods; but if before the Owner brings 
his Action, the Finder ſells them, or they are recoveret 
in Execution, &c, he cannot bring Detinue, Fitzerb. 
Nat. Breed. | 

There is an Action of Detinue that lies for Deeds an 
Charters, which make the Title to Lands; and here the 
Defendant ſhall not wage Law, nor in Trover and Con- 
verſion, tho in a common Action of Detinue he may do 
it. 2 Inf. 

6. The Action or Trover and Converstion, which 
comes from the French Trouver, invenire, is a ſpecial 
Action of the Caſe that lies againſt a Perſcn, who having 
. another's Goods, refuſes to deliver them upon De- 
mand, . 

Or it is where a Man has in his Paſſcfion the Goods 
of another by Delivery to him, or ctherwiſe, and the 
Perſon fo poſſeſſed, ſells or makes Uſe of them without 
the Owner's Conſent, | 
And this Action lies for the Recovery of Damages to 
the Value of the Goods, Sc. 2 Lil. 

It is cailed Trover and Converſion, becauſe the Plain- 
tiff in the Action ſurmiſes, that he loſt ſuch and ſuch 
Goods, and that the Defendant found them, and at ſuch 
a Place converted them to his own Uſe. 

But here the Loſing is only a mere Suggeſtion, and in 
no Reſpect material, 

If a Perſon finds Goods, and doth refuſe to deliver 
them to the Owner on Demand, this is a Converſion 
in Law; yet he may anſwer, that he does not know 
whether the Perſon demanding is the right Owner or 
ps and then it is held to be no Converſion. 1 Danvers 

5 6 

Altho' a Defendant tenders the Goods or Things, af- 
ter a Demand and Refuſal made, or even if they come 
into the Plaintiff's Poſſeſſion, neither of theſe will pur 
| | t 
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the Wrong, or make Satis faction to the Plaintiff for de- 
taining of the Goods. 217 

For they ſhall only go in Mitigation of the Damages, 
but not to the Right of the Action of Trover, which the 
Party is ſtill intitled to. Mod. Caſ. 

In Caſe cne puts out his Catt'e to Paſture, and then 
ſells them, the Buyer may have Action of Trover againſt 
5 Farmer, Sc. if he refuſes to let them go till paid 
or. 

Here the Farmer's Remedy muſt be had by Action ſor 
what is due to him for depaſturing the Cattle. 

And he may not detain them for the Debt, as in the 
Caſe of an Inn keeper, or Taylor, Cc. for Things in 


their Cuſtody. Croke Car. 


7. The Acrion oF SLANDER, is an AQtion of the Caſe 
brought for Words, where a Perſon is injured in his Re- 


putation. 


And for any Words ſpoke of another, which affect his 
Life or Liberty, Office, Trade, or tend to his Loſs of 
Preferment in Marriage, or Service, or to his Diſinheri- 
tance, or which occaſion any particular Damage, this 
AQtion lies. Dyer, 

So it is when Words are in general maliciouſly ſpec 
of a Perſon, for which, if true, ſuch Perſon might be 
puniſhed. | 

But if the Words are ſpoke in proſecuting a Cauſe, in 
an ordinary Courſe of Juſtice, as where a Lawyer in 
Pleading, ſhall utter any Words according to his Inſtruc · 
tions, thoſe Words will not maintain an Action. 
Cole Tac. 

Alfo in other Caſes, if the Defendant can make Proof 
of the Words, he may plead Special. Juſtification, that 
they are true. ; 

If a Perſon be proſecuted by Way of Information for 
a Libel againſt another, it is not material whether the 
Matter be true or ſalſe, he ſhall nevertheleſs be puniſhed. 
Hobart. 

See ante the Maxim, Lubricam Lingue nen facile in 
panam eff, Do | 


8. The 
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8. The AcTion or Ass AUT and BaTTERY, is an 
Action that lies for Treſpaſs againſt a Man's Perſon, 
where any Injury is done to another in a violent Man- 
ner: And ſuch Offence is alſo indictable, tho' it is uſual 
not to proſecute an Indictment, but to bring this Action 
only for Damages. Terms de Ley. 

But if a Perſon be aſſaulted or beaten, and he hath no 
Witneſſes to prove the Fact, the Party inſtead of his 
Action for the Battery, may bring an Information in 
the Crown Office agzinſt the Aggreſſor, and there he 
ſhall be fined to the __ 

Tis held that the leaſt Touching of another Perſon in 
Anger, is a Battery, which may be committed either by 
Puſhing, Jolting, or Fillipping upon the Noſe, &c, and 
Spitting in a Man's Face, is Battery; if not done by Ac- 

cident. Dalton. | 

„The laying Hands gently on one is not Battery to 
found an Action; the Law will not preſume any Damage 
in ſuch Caſe, and the Defendant may juſtify molliter ma- 
mus impoſuit. L 

If a Perſon is beaten by another. he may likewiſe re- 
turn it, and Plead that the Plaintiff s Battery was occa- 
fioned by his own firſt Aſſault, whereupon the Defen- 
275 ſhall go quit, and the Plaintiff be amerced, 
8 inſ7, 

For the Battery of a Perſon's Wife, Child or Ser- 
vant, the Huſband, Father and Maſter ſhall have this 
Action. 
x „ The AcTion or TresPass, is that Action that gene · 
rally lies for any Wrong or Damage, which is done 
with Force and Arms by one private Man to another ; 
and it is ſometimes againſt the Perſon, and ſometimes 
againſt his Lands and Goods. 
An Action of Treſpaſs lies where any one makes an 
Entry on another's Lands, and there does Damage; alſo 
Treſpaſs Vi & Armis may be brought by a Perſon who 
has the Poſſeſſion of Goods, or of a Houſe or Land, if be 
be diſturb'd in his Poſſeſſion. 2 Roll. Abr. | 


To 


Of Woot Points oz Caſes. 111 


A To enter into an Houſe againſt the Will of the Owner, 
„ is Treſpaſs for which AQion lies; but a Man may law, 
m fully come into the Houſe of another, to demand Money, 
- Sc. yet it has been held, that if a Perſon has a Horſe 


in another Man's Ground, and he enters therein to take 


it away without Leave, Action of Treſpaſs lies againſt 
9 him. 4 Shep. 


8 And this Action will lie for breaking a Perſon's Cloſe 
2 or Ground, or driving a Cart and Horſes over his Land, 
n where there is no Way for it; for eating Corn of another 
a with Cattle, cutting of Trees on the Land, or damaging 
the Graſs. | 
/ So where one breaks the Doors, Windows, Sc. of 
- another's Houſe, or Fences of Lands; or chaſes Cattle 
af by which Means they die, or are damnified ; or if he 
fiſh in another's Pond; or pluck up Garden Herbs and 
* Roots; or tear a Bond or other Writing, c. Broke, 
e Tho' if the Jury do not give 40s. Damage in Treſpaſs, 
__ the Plaintiff ſhall have no more Coſts than Damages ; 
unleſs the Title of the Land come in Queſtion, or ſome- 
- thing of the Plaintiff 's be carried away, Cc. Stat. 2333 
* Car. 2. N 
1 10. The Action or Was TE, is an Action that is 


brought where any Waſte or DeſtruQtion is made either 
in Houſes, Lands, or Woods, &c. by Tenant for Life 
or Years, to the Damage of the Heir or him in Rever- 
ſion or Remainder. 1 fl. e 

As if any ſuch Tenant pulls down his Houſe, or wil- 
lingly ſuffers it to fall, of to be uncovered, or in Decay, 
and do not repair the ſame in due Time. | 

If he cuts down Timber-'Trees on the Land with an 
Intent to ſell them, or for any Purpoſe but for Repairs ; 
or in Cafe he cut young Trees for Reparations, when 
there is other Timber; or Green Wood, if there be 
2 * or more Fite - bote than is neceſſary. 

Or where he ploughs up Ground that Time out of 
Mind has not been ploughed, or if he plough up Wood- 
lands, convert Meadow into an Orchard or Arable Land; 
or Arable Land into Meadow, or Paſture into Arable. 


Or 
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Or in Caſe he dig Mines of Metal or Quarries of 
Stone, &c. without Power by expreſs Covenant, or de- 
ſtroys Deer in a Park, Doves in a Dove-houſe, or Fiſh 
in a Pond, c. 

In all theſe Caſes the Heir of the Land, or the Perſon 
in Reverſion may have a Writ or Action of Waſte, and 
ſhall thereon recover the Place where ſuch Waſte is com- 
mitted, with treble Damages. 4 Rep 
And before any Waſte is done, a Prohibition may be 

had, directed to the Sheriff, that he do not permit the 
ſame; or he in the Remainder, &c. can have an In- 
Jundlion out of the Chancery to flay the Waſte, Fitz- 
herbert. | 

11. The AcTion or EJecTMENT, is now the common 
Action for "Trial of Titles, and recovering of Lands, Cc. 
Illegally held and kept from the right Owner. 

For it is become an AQipn in the Place of many real 
Actions, ſuch as Write of Right, Formedons, &c. which 
zre very difficult as well as tedious and expenſive. 8 

There is no Arreſt required in this Action, as now 

enerally proſecuted; but if there be not a Tenant in 
Poflefion, as where a Houſe or Land is empty, and no 
Perſoh can be found to whom the Declaration may be 
delivered ; 

In that Caſe the Plaintiff muſt proceed by Sealing a 
Leaſe upon the Land, c. And an original Writ is to 
be ſued out againſt the Perſon who ejected the Leſſee, and 
then Ouſter and EjeAment, &c. 1 Lilly. 

The uſual Courſe of proceetling in Ejectment is to 
draw a Declaration only, and feign therein a Leaſe for 
three, five or ſeven Years, to him that would try the 
Title, and alſo feign a caſual Ejector or Defendant, and 
then deliver the Declaration to the EjeQor, who ſerves a 
Copy of it on the Tenant in Poſſeſſion ; 

And at the ſame Time pives Notice at the Bottom 
for him to appear and defend his Title, or that he the 
feigned Defendant will ſuffer Judgment by Default, 
whereby the true Tenant will be turned out of Poſleſſion 
of the Lands. 0 

0 
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To this Declaration, the Tenant is to appear the Be- 
ginning of the next Term by his Attorney, and conſent 
to A Rule to be made Defendant inſtead of the caſual 
Eje&or, and take upon him the Defence, wherein he 
muſt confeſs Leaſe, Entry, and Oufter, and at the Trial 
ſtand upon the Title only. 

But if the Tenant in Poſſeſſion does not appear, and 
enter into the ſaid Rulz in Time, after the Declaration 
lerved, then on Affidavit being made of the Service of 
the Declaration, with the Notice to appear as aforeſaid, 
the Court will order Judgment to be entered againſt the 
caſual Ejector by Deiault, and thereupon the Tenant by 
Writ is turn'd out of his Poſſeſſion. 

In Caſe ſuch Tenant appears to the Action, having 
by his Attorney filed common Bail, and enter'd into the 
Rule aforementioned, he is made Defendant in the De- 
claration, and put into. the Place of the Eje cor. 

And then the Defendant's Attorney muſt plead Not 
Guilty, and the Attorney for the Plaintiff draws up the 
Iſſue in the Cauſe, a Copy whereof and of the Declara- 
tion is to be deliver'd to the Attorney for the Deſendant, 
whereupon Notice is given of 'Trial. 

In order to which, the Wiit of Yenire, Ce. is to be 
made out and returned, and the Record made up by the 
Plaintiff 's Attorney, beginning with the Declaration; 
then the Breviate of the Caule is to be prepared, in 
which, after a ſhort Recital of the Declaration and 
Plea, the Plaintiff's Title is to be ſet forth from the Per- 
ſon laſt ſeiſed in Fee of the Premiſſes, under whom the 
Leſſor claims down to the Client, the Plaintiff proving 
the Deeds, &c. | 


And after Trial the Proceedings are as in other Caſes. 
1 Lilly's Abr. 1455 

By a late Statute, thoſe Tenants to whom Declara- 
tions in Ejectment are delivered for any Lands, &c. are 
to give their Landlords Notice thereof, on Pain of ſor- 
feiting three Years Rent. : 

And the Court where ſuch EjeAment ſhall be brought, 
may ſuffer the Landlord to make himſelf Defendant, - by 


joining 


* 


9 
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joining with the Tenant, if he appears; but if he does 
not, Judgment ſball be bgned. 

Tho' in Caſe the Landlord deſires to appear by him- 
ſelf, and - conſents to enter into the like Rule as the 
Tenant, if he had appear'd, ought to have done; the 
Court ſhall permit him fo to do, and order a Stay of Exe- 
cution, Sc. 11 Geo. 2. See ante, Leaſe, and Mortgage. 

The Plaintiff in Ejectment recovers only according to 
the Right which he has at the Time of bringing his 
AQion; and on his Recovery by Verdict, he may have 
an Action of Treſpaſs to recover the meſne Prot:ts of the 
Land, from the Time of the Defendant's Entry laid in 
the Declaration. 

And if Judgment ſhould be againſt the Plaintiff, he can 
bring another AQtion of Treſpaſs and Ejectment for the 
Lands, it being only to recover Poſſeſlion, &c. Tris. 
2 

Alle wherever a Defendant is barred in any real 
Action concerning Lands, either by Judgment upon Ver- 
dict, Demurrer, or Confeſſion, &c. he may may bring an 
Action of a higher Nature, and try the ſame Right again, 
as it concerns the Inheritance. 

But in petſonal Actions, as Debt, &c. a Bar is perpe- 
tual; for the Plaintiff cannot have his Action of a higher 
Nature, but his only Remedy is by Error or Attaint ; 
and ſometimes in the Chancery. 

The Times wherein real and perſonal Actions are to 
be brought, by the Statute of Limitations, ſee ante the 
Maxim, Vigilantibus non Dormientibus Leges ſubweniunt. 


General Proceedings in Trials of Caſes 


in the Superior Courts, 


1. The Wz1T is to be made out and ſent to the She- 
riff, which runs in the King's Name, and contains a 
ſhort State of the Plaintiff's 3 whether it be of 
Lands, Money, or Goods, or Satisfaction for Injuries 
_ or for Breaches of . Se. on which the 

| Defendant 


il 
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Defendant is ſummoned to appear and anſwer ſuch De- 
mand. 3 | 

When the Writ comes to the Sheriff's Hands, he 
grants his Warrant thereon to his Bailiff to execute it ; 
and if it be an Action of Debt, or on the Caſe for Money, 
ſworn to be above 10 they arreſt the Defendant, and 
take a Bail-Bond with ſufficient Sureties to the Sheriff for 
the Defendant's Appearance, and afterwards. Bail is given 
to the Action. | 

But if the Debt is under ro J. in that Caſe the Defen- 
dant ſhall not be arreſted, but be ſerved perſonally with 
a Copy of the Proceſs, and Notice at the Bottom to ap- 
pear on the Return of the Writ; which if he does not in 
eight Days, the Plaintiff by a late Statute may enter a 
common Appearance for him, and thereupon 2 

2. The AyeeaRANCE, ſignifies the Defendant's filing 
Bail on any Proceſs iſſued out of the Courts at We/ftmin- 
fler ; and in common Bail, the Sureties 7ohn Doe and 
Richard Roe are taken of Courſe. Here if a common 
Appearance only, and not ſpecial Bail is required, the 
Party may appear in Court in his proper Perſon, | 

And if an Attorney undertakes to appear for his Client 
the Court will compel him thereto, and to put in com- 
mon Bail ; after an Appearance or common Bail entered 
and filed, the Plaintiff declares againſt the Defendant, . 

3. The DecLararTioNn, is a formal Shewing in Wri- 


ting, the Ground of Complaint of the Plaintiff in the 


Action againſt the Defendant, as the Non-payment of 
the Debt upon Requeſt, c. And the Plaintiff has the 
Terms after the Return of the Writ, to exhibit his De- 
claration, that Term being accounted one wherein the 
Writ was returnable. 

And if no Declaration comes in before the Riſing of 
the Court, the laſt Day of the ſecond Term, the Plaintiff 
may be nonſuited, and the Defendant have Coſts. 

The Plaintiff's Attorney is to file his Warrant the 
Term he declares; and to deliver a Copy of the Decla- 
ration to the Defendant I Attorney, who pays 44. 

per 
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per Sheet for the ſame ; and the Plaintiff's Attorney gives 
a Rule for the Defendant to plead by a certain Day, 
4. The PLEA, is the Defendant's Anſwer to the Plain. 
tiff 's Declaration; tho' in a more extenſive Senſe, Plead- 
ing contains whatever either Party alledges for himſelf in 
the Cauſe depending. . 

A Plea is either general, and enters into the Merity of 
the Cauſe, being a genetal Anſwer to the Declaration, 
as in Debt on Contract, that he the Deſendant owes 
nothing; or it is Special, and ſets forth the Matter at 


large, | 

The ſpecial Plea is drawn up in Form and ſigned by 
Counſel, or it will not be received; but a general Plea 
need not to be ſigned by Counſel ; and every. Plea muſt 
be pleaded either in Bar to the Action brought, or in 
Hbatement of the Writ Bill on which the Action is framed. 

If a Plea fails in anſwering all the Plaintiff's Charge 
or Matter alledged, the Plaintiff ſhall have Judgment as 
for Want of a Plea; alſo where a Defendant pleads that 
he did not receive a certain Sum, if he does not ſay or 
any Part thereof, it is ill. 

But when a Defendant pleads a bad Plea, if Iflue be 
joined thereon, and a Verdict is given for the Defendant ; 
the Plaintiff ſhall not take Advantage of the Inſufficiency 
of the Plea, to which he ought to have demurred. 

Where Proceſs is returnable the firſt or ſecond Returns 
of Terms, the Defendant is to plead in four Days, if he 
lives within twenty Miles of London, and if- farther off 
in eight —_ after Delivery of the Declaration, with 
Notice to plead; &c.. and that without any Imparlance, 
ot craving a further Day to adviſe ; or making Default, 
the Plaintiff may ſign his Judgment, by late Orders of 


The Defendant having pleaded to the Plaintiff's Action 
and Declaration; to ſuch Plea, the Plaintiff may make a 
Replication or Anſwer ; and to that there may be a Re- 
joinder by the Defendant, till the Parties are at Iſſue in 
the Suit. 2 * 07 | 

; 5. The 
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5. The Issue, ſignifies the Point of Matter which 
iſſues forth of the Allegations and Pleas of the Plaintiff 

and Defendant, in the Cauſe to be tried by a Jury of 
twelve Men. N | 

And in every Iſſue there ought to be an Affirmative 
on the one Part, as that the Detendait is indebted to the 
Plaint in a certain Sum, c. And a Denial on the 
other Part, that the Defendant does not owe the Debt or 
Money charged, &c. 

For there muſt be ever a Negative and Affirmative of 
it, to make a right Iſſue ; tis alſo obſerv'd, that with- 


J out Iſſue joined thete can be no good Trial, not ought 
1 Judgment to pals. 77 80 
i When the Parties have thus proceeded to Iſſue, the 
1 Attorney tor the Plaintiff makes a Copy of the Iſſue 
. and delivers it to the Defendant's Attorney with Notice of 
e Trial; in order whereto, a Writ of Yenire facias muſt be 
$ iſſued, and a Diftringas to the Sheriff to return the Jury, 
it and the Record is made up for Trial .  _ 
r 6. The TxIAL, is the Examination of a Cauſe before 
a Judge, and Trying of the Qseſtion, or Point in Iſſue 
e between the Parties, whereupon Judgment is given. 
3 To proceed in the Trial at the 4/iſes, when'a Cauſe 
* comes on, the Diſtringas of the Jury is to be firſt returned 


by the Sheriff, and then the Record muſt be delivered to 
ns the Judge's Marfhal ; upon 'which the Counſel being in- 
ſtructed with their Briefs, &c. and all Parties ready, the 
off Marſhal gives the Record to the Judge, and the Cryer 


ith calls over the Names of the Jur | | 

ce, The Perſons to ſerve on 'a Fury, are to be Freemen, 
lt, and indifferent, no Ways intereſted in the Cauſe, and 
of not outlawed or infamous ; neither ought they to be A- 


. liens, or Men attainted of any Crime, or be Infants, 
ion Perſons of ſeventy Years of Age; Cc, They are like- 
wiſe" to have 10 / fer Amum Freehold, and be returned 

tom the County where the Fact ariſes. | 
And to the Jurors there may be a Challenge, or Ex- 
ception taken beſore they are ſworn, on Account of Fa- 
vour et Affinity, or W. having been convicted of 

2 


Felony, 


E. 
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Felony, &c. or where any one of them has given a Ver- 
dict before in the ſame Cauſe, Matter or Title. 

After the Jury are ſworn, being firſt elected by Ballot, 

according to the Statute, they are bid to ſtand together, 
and hear their Charge; on which, the Counſel of both 
Sides open the Caſe, firſt on the Side of the Plaintiff, as 
the Proof lies on him, and looking over their Breviates, 
they argue the Matter in Controverſy, producing Wit- 
neſſes to prove what they alledge. 
Which Witneſſes are alſo to be Perſons of Credit, diſ- 
intereſted, and not ſuch as have been convicted either of 
Felony, or Perjury, or adjudg'd to the Pillory or other 
infamous Puniſhment, or Perſons non Sane Memoriz. 

And when the Witneſſes are heard and examined, the 
Judge ſums up the Evidence, and gives it in Charge to 
the 1 5 to do impartially therein. 

If the Jury do not immediately agree on their Verdict, 
but withdraw to conſider of it, then a Bailiff is to keep 
them without Meat, Drink, Fire or Candle, and with- 
out being admitted to the Speech of any, in which Man- 
ner they are all kept together till they agree and bring in 
their Verdict, e | 

7. The Vervicr, is the Anſwer that is given to the 
Court by the Jury, concerning the Matter of Fact in the 
Suit committed to their Trial; in which every one of 
the Jurors muſt agree, otherwiſe it can be no Verdict. 

And a Verdict muſt in all Things anſwer the Iſſue, 
or it will not be good; if the Plaintiff, fails to prove his 
Iſſue, there the Verdict ought to be found for the De- 
fendant; and no Verdict can make that good, which is 
not ſo by Law, of which the Court is to be Judge. 

In Caſe any of the Jurors eat or drink at the Charge 
of the Party for whom they give their Verdict; ot if 
either of the Parties, or their Attornies, do ſay any 
Thing to ag Jury, which relates to the Cauſe, before 
they are agreed on the Verdict, as that it is a clear Cauſe, 
or I hope you find for ſuch a Perſon, c. Or if 2 
Witneſs be ſent for by the Jury after he is gone from 


the 
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the Bar and he repeats his Evidence again; in any of 
theſe Caſes, the Verdict ſhall be void, and ſet aſide. 

Alſo the Jurors may be fined, for being tamper'd with; 
and an Attaint will lie againſt a Jury for giving contrary 
to evidence, where any Corruption appears, on which, 
being convicted, they are liable to a very ſevere Puniſh- 
ment; likewiſe if they take any Thing to give a Ver- 
dict, they ſhall forfeit ten Times as much as taken, and 
be impriſoned a Year. 

The Jury being return'd to the Bar, and ready to give 
in their Verdict, the Plaintiff is then called, and it he 
do not appear, a Nonſuit ſhall be recorded, &c, but if 


he appears, the Clerk of Aſſiſe aſks the Jury who they 


find lor, and what Coſts and Damages, and ſo enters it 


on the Panel, and repeats it to the Jury, which finiſhes , 


the Trial. 
And after the Trial is over, the Aſſociate delivers to 


the Plaintiff's Attorney the Record wich the Di/tringas, 


and the Names of the Jury annexed, on the Back of 
which he endorſes the Subſtance of the Verdict, and then 
upon the Back of the Record is ingroſſed the Poftea. 


That afterwards the Plaintiff and Defendant came be- 
fore ſuch a Judge, and the Jury was eledted and ſworn, 


and found ſuch Verdict and Coſts, &c. 

This is to be carried to the Clerk of the Poſtea's, to 
be marked, and after delivered to the Clerk of the Rules, 
and he makes a four Days Rule for Judgment, (that 


Time being allowed the Defendant to move in Arreſt of . 
Judgment) and when ſuch Rule is out, if it be not ar- 


reſted, the Judgment is fit to be entered. 

8. The JupcGmenT, ſignifies the Determination or 
Sentence of the Judges upon the Suit or Action tried; 
which if given contrary to the Verdict, will not be a 
good Judgment. 

In Trials at the Aſſiſes, Note the Record is generally 
kept by Aſſociate till next Term, when he 1s to be 
called upon for the ſame, and then it is marked, and a 
Rule taken out as aforeſaid ; and thereupon Judgment is 
ſigned, and entered on a Roll, on which a Writ of Exe- 
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cution is awarded, againſt either the Body, Goods, or 
Lands of the Dalles. | | 

9. New TxtaLs, are granted in ſeveral Caſes; as 
where there was nct ſufficient Notice given to the Defen- 
dant of the former Trial; or if exceſſive Damages are 
aſſeſſed by the Jury; or a Verdict is given againſt Evi- 
dence ; or in Caſe any Fraud appear. 

Tho' a new Trial ſhall not be allowed for Want of 
Evidence at a former Trial, which the Party might then 
have produced. 

10. TxIAL AT Bar, is ordained when Cauſes require 
great Examination, and the Title in Queſtion is difficult 
or intricate, for the better SatisfaRion of the Parties con- 
cerned. 

And in order to ſuch Trials, the Juties and Witneſſes 
muſt come to the Courts at Weſtminſter. 

11. BILL or ExceyTions, is where the Plaintiff or 
Defendant in a Suit alledges any Exception to the Judge's 
Opinion, which may be put down in Writing, and 
ſigned by Counſel, c. and here the Court above pro- 
ceeds to | Anus according to the Exceptions. 

12. WzriT or ERROR, is that Writ which is brought 
by a Plaintiff or Defendant in any Action, who is grieved 
by the Proceedings and Judgment given therein; and 
which any Perſon damnified by Error in a Record, or 
who can be ſuppoſed to be injured thereby, may bring ; 
on which the Judgment may be reverſed. | 

Theſe Writs of Error are returnable from one Court 
to another, until they come to the Exchequer Chamber, 
and Jay, to the Lords in Parliament. | 

And thus we may obſerve, thro' the abundant Care 
and Punctuality required by Law in the Trial of Cauſes, 
there is as much as Art and Conſcience can contrive 
againſt Corruption, and in Favour of Right, 


(tir) 
V. Of Words of Art and Terms. 


Erxms or THE Law, are ſuch artificial or technical 

Words and Terms of Art, as are particularly 
uſed in and adapted to the Profe ſſion of the Law: And 
the moſt conſiderable of theſe relate either to Writs ard 
; Proceſs, or the Practice of Pleading, and contain as 
follows : | ; 

1. Accorp, is a Word derived from the French, that 
ſignifies an Agreement between two or more, where any 
one is injured by a Treſpaſs committed, to make Recom- 
pence and Satisfaction to the Party grieved; and which 
after the Accord is performed and executed, may be 
pleaded in Bar to any Action brought for the ſame Treſ- 
paſs. Terms de Ley. - 


e 


2. Alas, is a ſecond or another Writ, which iſſues 
from the Courts at Weſtminfler, after a feſt Writ has 
been ſued out without any Effect. 

3 Ass uvurs ir, from the Latin, is taken in the Law for 
a voluntary Promiſe, whereby a Perſon aſſumes or takes 
upon him to perform or pay a Thing: And when an 
one becomes legally indebted to another for Goods ſold, 
the Law implies a Promiſe that he will pay this Debt; 
and if he do not, Indebitatus Aſumpfit or Action of the 
Caſe lies againſt him. | 

4. AupiTa QuerELa, is a Writ that lies where a 
Perſon has any Thing to plead, but hath not a Day in 
Court for pleading it ; as when one is bound in a Statute 
or Recognizance, or where Judgment is given in Debt, 
and the Defendant's Body in Execution, then if he have 
a Releaſe, or other ſufficient Cauſe to be diſcharged from 
it, this Writ may be granted him againſt the Perſon that 
has recovered. 

For to Writs of Execution the Defendant cannot 
plead; ſo that if there be any Matter fince the Judg- 
ment, to diſcharge him of the Execution, he is to have 
Audita Querela. 


F 4 5. AVERMENTs 


122 Of Words of Art and Terms. 


5. AVERMENT, is uſed in order to aſcertain to the 
Court what is doubtfully alledged ; and relates either to 
Pleadings, or to Deeds, which may ſometimes be made 
good by Averment, where a Perſon is not certainly 
named; and if no Uſe is expreſſed, or but uncertainly 
in any Deed, Averment ſhall be admitted as an Addition 
or Explication. 

6. Caritas, is a Writ of two Sorts; one before 
Judgment, called Capias ad Reſpondendum, where an 
Original is ſued Out, Wc, to take the Defendant, and 
make him anſwer the Plaintiff; and the other a Writ of 
Execution, called Capias ad Satisfaciendum, which iſſues 
on a Judgment obtained, and is directed to the Sheriff 
commanding him that he take the Defendant's Body, and 
impriſon him till Satisfaction be made for the Debt, &-. 
recovered againſt him, 

If the Body of the Defendant is taken in Execution 
upon the Writ, and the Writ is returned and filed, no 
other Execution can go againſt his Lands, or Goods: 
And by the Statute 2 Geo, 2. Perſons charged in Execu- 
tion for any Debt, not exceeding 100 J. on Petition to 
the Court whence the Proceſs iſſued, with an Account of 
all their Eſtates upon Oath, may be diſcharged out of 
Priſon, on aſſigning their Effects to the Plaintiff, unleſs 
the Plaintiff chuſe to allow the Priſoner 44. a Day. 

7. CLAUSUM FREGIT, ſignifies as much as an Action of 
Treſpaſs, and in the Common Pleas the uſual Courſe is to 
declare in Actions, eſpecially upon an 4/umpfit, or the 
like, on a Quare Clauſum fregit, as they do on a Latitat 
in the King's Bench. | 

8. Colous, in the Law fignifies ſome probable Plea 
of a Defendant, which in Fact is falſe ; but it has this 
End in it, viz. to draw the Trial of the Cauſe from the 
Jury to the Judges: It is uſed in Aſſiſes or Actions of 
Treſpaſs; as in an Aſſiſe to give Colour of Freehold, 
&c. And it ought to be Matter in Law, or doubtful ta 
the Jurors, 

9. Dewurzer, is a Term from the French and Latin 
ſignifying a Delay or Stop put to any Action, upon 1 

oint 
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Point of Difficulty, which muſt be determined by the 
Court, before any further. Proceedings can be had in the 
Suit: And a Demurrer is ſaid to be an Iſſue joined on 
Matter of Law, which the Judges only areito determine; 
or an Abiding in and Referring to the Judgment of the 
Court, whether the Declaration or Plea of the adverſe 
Party, is ſufficient in Law to be maintained, 

And where a Defendant may demur, he muſt do it ; for 
if he pleads in ſuch a Caſe, he ſhall not afterwards take 
any a in Arreſt of Judgment, or by Writ of Er- 
ror, &c. N 

10. ELEOIr, is a Writ of Execution that lies for one 
who has recovered a Debt or Damages, againſt a Defen- 
dant that is not able to ſatisfy the ſame in his Goods : and 
this Writ is directed to the Sheriff to make Delivery of a 
Moiety of the Party's Lands, and all his Goods, Beaſts of 
the Plough excepted, which is done by Inqueſt of a Jury; 
and the Creditor by Virtue thereof ſhall hold the ſaid Moi- 
ety of the ſaid Lands ſo delivered to him, until his whole 
Debt and Damages are paid and ſatisfied, 

11. False IMerISONMENT, ſignifies a violent Freſ- 
paſs committed againſt a Perſon, by arreſting and impri- 
ſoning him without juſt Cauſe, contrary to Law ; or 
where one is detained in Priſon without legal Proceſs, or 
kept longer in Hold than he ought, or if he be any Way 
vnlawfally detain d; Tis alſo uſed for a Writ or Action 
brought for ſuch Treſpaſs, in which generally very conſi- 
derable Damages are recovered ; for the Law favours the 
Freedom of a Perſon from Impriſonment. 

12. FIERI FACIAS, is a judicial Writ that lies where a 
Perſon has recovered Judgment for Debt or Damages in 
the King's Courts againſt any one, by which the Sheriff is 


. commanded to levy the Debt and Damages on the Deſen- 


dant's Goods. Upon a Fieri facias the Sheriff is to uſe his 
beſt Endeavours to levy the Money on the Goods and 
Chattels of the Defendant; he may ſell a Term for 
Years, or Corn growing, &c. and has Power to take 
any Thing of the Defendant's, except it be wearing 
Clothes. 15 1 185 N 1 x 

11 25 Fs But 
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But the Goods of a Stranger, in the Poſſeſſion of the 
Defendant, ſhall not be ſubject to the Execution; nor 
may a Sheriff break open the Door of an Houſe to execute 
this Writ on the Goods of the Owner, &c. 

13, Hanes Factas Posskss oN EM, is a Writ which 
lies where one has recovered a Term for Years in an 
Action, in order to put him into Pofſeffion : There is like. 
wiſe a Writ of this Kind, commanding the Sheriff to give 
a Perſon Seifin of Land recovered on an Fje&ment. On 
theſe Writs, the Sheriff may juſtify breaking open the 
Houſe, where Entrance is denied, to deliver Poſſeſſion to 
the Party recovering at Law. 

14. Ix Nux po, is a Word that has been frequently 
uſed in Declarations of Slander and Law Pleadings, when 
they were in Latin; for aſcertaining a Perſon or Thing 
that was before named. Though an Innuendo cannot 
make that certain, which was uncertain before; and the 
Law will not allow Words to be enlarged by  Jnnuendo, 
ſo as to ſupport an Action on the Caſe for uttering 
them. 

15. Journxys AccounTs, is a Term in our Law, 
where a Writ abates by the Death of the Plaintiff or De- 
fendant in a Cauſe, or for want of Form, &c. in which 

- Cale the Plaintiff becomes intitled to have anew Writ, by 
F ourneys Accounts, that is to ſay, within as little Time as 
he poſſibly can after the Abatement of the firſt Writ ; ſo 
that the ſecond Writ ſhall be a Continuance of the Cauſe, 
as much as if the firſt Writ had never abated. 

16. Larirar, is a Writ that ifſues out of the Court of 
King's Bench, and has its Name upon a Suppoſition that 
the Defendant does lurk and lie hid, and cannot be found 
in the County of Middle/ex, to be taken by Hill, but is 
fled into ſome other County, and to the Sheriff whereof 
this Writ is directed, commanding him to apprehend the 
Defendant there. 

17. NEGaTivE, is what cannot be teſtified or proved 
by Witneſſes in our Law, only an Affirmative ; but if a 
Man be accuſed to have been at York, and there to have 
done ſuch a Fact, he may prove the Negative by _ 
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teral Teſtimony, that he was at that very ſame Time, at 
another Place, in ſuch Company. 

18. Necartiye PREGNANT, fignifies a Negative that 
implies an Affirmative ; as where a Defendant pleeds a 
Plea in Bar of the Plaintiff's Action, which is not ſo (| 
cial an Anſwer thereto, but that it includes alſo an A 
mative : For Example, if one in Reverſion brings a Writ 
of Entry, upon an Alienation made by Tenant for Life, 
ſuppoſing he has aliened in Fee, which cauſes a Forfeiture 
of his Efate, and the "Tenant pleads that he bath not ali- 
ened in Fee ; 

This is a Negative wherein an Affirmative is included, 
and to which the Plaintiff may have a Demurrer ; for tho' 
it be true that he has not aliened the Land in Fee, yet it 
may be he has made an Eftate in Tail, which is likewiſe 
a Forfeiture. 

19. Nil br, that he owes nothing, is the uſual 
Plea in an Action of Debt. 

20. Niuit picit, writ ſhort, Nil dicit, fignifies a 
Failure in the Defendant to put in his Anſwer to the 
Plaintiff's Declaration, &c. by the Day aſſigned, on which 
Judgment of Courſe is had againſt him. 

21. Nox As8UMP$1T, is the general Plea in a perſonal 
Action, whereby one denies any Promiſe made. | 

22. Nox sT cuLrAB1L1s, or Nox cur. is an ufukl 
Plea to an Indictment or Action of Treſpaſs. | 

23. Nox 8sT FACTUM, is a Plea where any Action is 
brought upon a Bond, or other Deed, and the Defen- 
dant denies it to be his Deed ; which Plea may be 

leaded where the Deed is void, or raſed in a material 

art. A | 

24. Nox Pros, is where a Plaintiff in an Action dves 
not declare in a reaſonable Lime: and a NoLLs Pross- 


' QU1 may de entered by the Plaintiff, if having commenced 


an Action, he will not proceed therein. ol 

25. Nonsvit, ſignifies the Dropping of # Suit or. 
Action, and is moſt commonly upon the Diſcovery of ſome 
Error in the Plaintiff's Proceedings, when the Cauſe is 
ſo far proceeded is, that the Jury is ready at the Bar to 
deljver 
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deliver in their Verdict; on his being called, and not ap- 
pearing ; or not proſecuting his Action with Effect, &c. 
whereupon Coſts are allowed to the Defendant. 

26. OUuTLAwRy, is where a Perſon fs outlawed, that 
is, deprived of the Benefit of the Law, and therefore held 
to be out of the King's Protection; as where an original 
Wiit, and the Writs of Capias, Alias, and Pluries have 
been iſſued againſt him, and are returned by the Sheriff 
Non eft inventus, and after an Exigent for the Sheriff to 
demand him at five ſueceſſive County Courts, and Procla- 
mation made for him to appear, &c. if he omits ſo doing, 
he then becomes outlawed. 

A Perſon outlawed forfeits his Goods and Chattels, Qc. 
and cannot ſue in any Court, only to reverſe the Outlaw - 
ry, which he may do for Error, or when the Statutes re- 
lating to the ſame are not exacily purſued. 

27. OvyER, is where an Action being brought on a 
Deed or Bond, the Defendant appears and prays that 
he may hear the Deed on which the Action is brought, 
and alſo have a Copy thereof, that he may conſider what 
to Plead thereto ; and the Defendant is not obliged to Plead 
without it. 5 

28. PaorzsrAMDo, in the Law is a certain Form of 
Pleading, where a Defendant will not directly affirm, nor 
deny any Thing that is alledged by the Plaintiff, or which 
he himſelf alledges ; and it is likewiſe when a Perſon is 
to anſwer to two Matters, and by the Law he ought to 
plead only to one ; in which Caſe, in the firſt Part of his 
Plea he ſhall ſay Proteſtando, That ſuch a Matter is not true, 
and then add, Pro placito dicit, for Plea ſaith, Wc. by 
which Means he will not be concluded by his Plea, but 
may take Iſſue upon the other Part of the Matter. 

29. Pois DARREIX CoNTINUANCE, ſignifies a ſpecial 
Plea, where ſome new Matter is pleaded, pending an 
Action, after the /a/t Continuance; as where a Woman 
takes Huſband, an Acquittance is given, or the Plaintiff 
enters, &c. and this Plea will be allowed at any Time af- 
ter Iſſue, and before Verdict. 


30. PLURIES, 
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30. PLURIEs, is the Name of a Writ that iſſues after 
two former Writs have gone out without Effect. 

31. QuanTum MERvir, is a certain AQtion of the 
Cale, brought where one employs a Perſon to do a Piece 
of Work for him, without making any 3 about 
the ſame; in this Caſe it is by Law implied, that he muſt 
pay for the Work as much as ſhall be reaſonably demand- 
ed; that is to ſay, So much as be has deſerved. 

32. Reseonpeas OusTER, ſignifies to anſwer over in 
an Action to the Merits of the Cauſe, &c. as where on a 
dilatory Plea ; or there is a Demurrer to the Plea, and it is 
adjudged againſt the Defendant, &c. 

33. ScixE FACl1As, is a judicial Writ that lies in divers 
Caſes, but is moſt uſually iſſued to call a Perſon to ſhew 
Cauſe to the Court whence it goes out, why Execution of 
a judgment paſſed ſhould not iſſue ; as where a Plaintiff 
has recovered Debt or Damages in a Court of Record, and 
does not take out Execution within a Year and a Day after 
Judgment recovered ; in that Caſe there muſt be a Scire 
facias to revive the Judgment, before the Plaintiff ſhall 
have Execution. 

And where a Plaintiff or Defendant dies, Execution 
may not be ſued out on a Judgment untill the Writ of 
Scire facias is brought, and Judgment given thereupon : 
So itis when Judgment is recovered againſt a Feme Sole, 
who afterwards marries, the Huſband muſt be ſummoned 
to ſhew Cauſe why the Execution ſhould not be awarded 
againſt him. 2 Lilly. 

On Judgment being obtained againſt a Teſtator, a Scire 
facias iſſues againſt the Executor, tho' within a Year after 
the Judgment had ; for in theſe Caſes where the Perſon 
is altered, there is to be a new Judgment to warrant the 
Execution. 

This Writ may be likewiſe brought againft Bail, where 
the Principal is not to be found, or does not ſurrender 
himſelf; and there is a Scire facias to hear Errors, as 
alſo upon a Recognizance in Chancery, to extend Lands, 
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34. 81 AcT1onEm, is the Latin Concluſion of a Plea 
to the A#ion brought ; as where a Defendant demands 
Judgment, if the Plantiff ought to have his Action, &c. 

35. SOLVIT Ap Diem, is a Plea to an Action of Debt 
upon a Bond or penal Bill, &c, whereby it is alledged that 
the Money was paid at the Day limited. 

36. STATUTES or JEOFAILS, are thoſe that help di- 
vers De fects in Pleadings, after Verdict given; for it is 
ordained that Judgment ſhall be had in any Suit after an 
Iſſue is tried, notwithſlanding there may be any Feofai/ or 
Miſpleading. 

37. TesraTuM, is a Writ that lies where a Defendant 
in an Action cannot be arreſted upon a Capias in the 
County where the Action is laid, and thereupon that Writ 
is returned Non eſt inventus by the Sheriff, and it is ſo ze/- 
tified ; in which Caſe a Teſtatum Writ may be ſent out in- 
to any other County where the Defendant is ſuppoſed to 
be, or to have wherewith to ſatisfy. 

38. Travers, is a Word or Term taken from the 
French, and as uſed in the Law, ſignifies to deny a Thing 
alledged in a Declaration or Pleadings, &c. And a De- 
fendant's Plea is deemed. ill, wherein the Plaintiff's Title, 
Sc. is neither traverſed and denied, nor confeſſed and 
avoided ; but altho' each Matter of Fact pleaded by the 
Plaintiff may be traverſed ; yet no Matter of Law may be 
ſo: nor may a Record, which is not to be tried by Jury. 


The formal Words of a Traverſe are, Without that, in 


Latin, Abſque hoc, Cc. 

39. View, is generally where a real AQtion is brought, 
and the Tenant does not certainly know what Land it is 
the Demandant requires ; then he may pray the Jury ma 
vito or ſee the Land, EFe. that is claimed: In which Caſe 
a ſpecial] Wric of Di/tringas iſſues. directed to the Sheriff, 
commanding him to have fix of the Jury, or a greater 
Number of them, at the Place in Queſtion, ſome conve- 
nient Time before the Trial, who ſhall have the whole 


Thing in Diſpute ſhewn to them by two Perſons named in 


the ſaid Writ, and by the Court appointed. 


40. VENIRB 
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40. Venire PACIAS, is a judicial Writ, whereby the 
Sheriff is commanded to cauſe a Jury to appear, upon a 
Cauſe brought to Iſſue, in order to try the ſame ; and on 
which Writ, if the Jury do not appear at the Day of 
the Return of it, then a Habeas Corpora ſhall go out, and 
afterwards a Diſfreſi until they do appear. 

41. Voire Dire, is a French Term ufed where there 
is a buſy Evidence, not otherwiſe to be excepted againſt, 
and it is prayed upon a Tiial at Law, that the Witneſs 
may ſpeak the Truth on Oath, whether he ſhall be a Gai- 
ner or Leſer, by the Matter in Controverſy ; and if it ap- 
pears, he is unconcerned, his Teſtimony is allowed, 
otherwiſe tis not. | 

42. Uncors PRIST, is the Plea of a Defendant that is 
ſued for Debt due on Bond at a Day paſt, wherein he 
ſays, that he tendered Money at the Time and Place, 
and that there was none there to receive it ; and that he 
is till ready to pay the ſame ; which Plea faves the Penalty 
of the Obligation. 

43- Wactr or Law, is where an Action of Debt is 
brought againſt one, upon a Simple Contract, without 
either Deed or Record, and the Defendant in the Pre- 
ſence of Compurgators ſwears in Court, that he owes the 
Plaintiff nothing, in Manner and Form as he has declar'd ; 
and here Wager of Law hath been allowed, becauſe the 
Defendant may have paid the Plaintiff his Debt in private, 

before Witneſſes who may be all dead, and therefore the 

aw allows him to wage his Law in his Diſcharge, rather 
than it will ſuffer him to be charged by the bare Allegation 
of the Plaintiff. 

This antient Practice of Waging Law is now much diſ- 
uſed, ſince Actions of Debt are turn'd into Actions 12 
the Caſe, by which Means the Defendant is ouſted of bis 
Ley Gager. 
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VI. Of: Fictions, Intendments, and Pre- 


ſumptions. 


1. Fiction, or feigned Conſtruction of the Law, 

A it when in a ſimilitudinary and colourable Way 
the Law conſtrueth a Thing otherwiſe than it is in Truth: 
And therefore Fictions were formerly termed an Abuſe of 
our Law ; but have been a long Time thought neceſſary, 
and allowed of in ſeveral Caſes. 

As a common Recovery is Fictio Juris, or a formal 
Device for the docking of an Eſtate-Tail, &c. that was 
contrived, when thoſe Eftates came to be inconvenient, 
and could not be altered for any good End or Pur- 


le. 

The Seiſin of the Conufee in a Fine, is alſo but a 
Fiction of Law, it being only an invented Form of Con- 
veyance to paſs Eſtates : And in the Action of Ejectment, 
there is both a fictitious Leaſe to try the Title, and a feigned 
caſual Ejector. : 

Likewiſe if a Bond is made at a Place beyond Sea, it 
may be pleaded to be done there in //ington in the County 
of Middleſex, by Fictition of Law, in order to try the ſame 
here, c. 1 Co. Inſt. 

But the Law ought not in any Caſe to allow of Fictions, 


where it may be otherwiſe really ſatisfied ; and there is to 


be Equity and Poſſibility in every legal Fiction. 
And it is obſerved, that no Fiction ſhould unlawfully 
work any Damage, or Injury to another. 10 Rep. 


2. INTENDMENT, in our Law, ſignifies the Under- + 
ſtanding, Intention and true Meaning of a Thing ; 


which ſupplies what is not fully expreſſed or apparent. 

So that where a Thing is doubtful, Intendment may 
make it out ; likewiſe many Things ſhall be intended 
after a Verdict, in a Cauſe ; but Intendment cannot ſup- 
ply the Want of Certainty in a Charge laid in an 

Indictment 
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if ſaid to the Obligor, the Law will intend it to be pay a- 


Debt appears by the Bond to have been of a very long 
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Indictment for any Crime, &c. which muſt be expreſsly 
found. 2 Hawkins. 

A Thing may be neceſſarily intended by ſomething that 
goes before or follows it; and where in a Suit an 
indifferent Conſtrution way bear two Intendments, it 
is a Rule in Law to take it ſtrongly againſt the 
Plaintiff, gl | 

In Cafe a Perſon be bound by Bond to another, and it 
is not expreſſed to whom the Money ſhall be paid, or even 


ble to the Obligee, who lent it. 170 

And where no Time of Payment is limited, the Law 
intends that the Money is to be paid immediately. 
2 Lilly. 5 

In Deeds and Contracts, the Intent of Parties is much 
regarded by the Law; yet it ſhall not take Place againſt 
the direct Rules of Law: And in Conveyances of Eſtates, 
our Law does not admit them regularly to paſs by Intend- 
ment and Implication. 

'I ho' in Deviſes of Lands, they are allowed with due 
Reſtrictions, that is to ſay, where the Deviſee muſt neceſ- 
farily have the Thing deviſed by the Will, and no other 
Perſon whatſoever can have it. Vaughan. 

No Intendment or Implication ſhall be allowed againſt 
* Eſtate limited by expreſs Words, to drown the 
ame. ; 

3 PaesUmPTlON, denotes in Law an Opinion or 
Belief of Things, ſo ſtrong as to amount to Proof and 
Evidence thereof. | 

Where all the Witneſſes to a Deed of Feoffment or other 
Conveyance of Lands are dead, there violent Preſumpti- 
on, which ſtands for a Proof, is continual and quiet Poſ- 
leſſion. 5 

If where a Defendant pleads Payment to a Bond, the 


Standing, and no Demand can be proved to have been 
made, nor Intereſt paid for many Years ; it ſhall be pre- 
ſumed that the Bond is paid, though the Plaintiff has it in 
his Cuſtody. 1 Co. Inſt. 


, Alſo 


132 Of Fictions and JTutendments, &c. 


Alſo if Rent be in Artear for twenty Years or upwards, 
and the Landlord does give a Receipt for the laſt Year's 
00 tis in our Law preſumed that all the reſt is ſa- 
tisfied, 

And ſo in ſome other Inſtances, tho' Preſumpsion is 
what may be doubted of, yet it ſhall be accounted true, 
if the contrary be not proved.” 

In a Criminal Caſe, if a Perſon is found killed in a 
Houſe, and at the ſame Time a Man is ſeen to come out 
there with a bloody Sword or Knife, and no other Perſon 


was then in the Houſe ; this is a violent Preſumption 


which will be admitted for Evidence, that that Man was 
the Murderer, 

But here a Precaution is given, that on ſuch preſum 
tive or circumſtantial Evidence, without other Proof, by 
Witneſſes, the Court ought net to judge haſtily, 1 Ivf. 
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